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FEDERALISM AND FEDERAL GRANTS-IN-AID

SaMm J. ErviN, Jr.*

When Alexis de Tocqueville said that the first problem facing
Americans in 1787 was intricate and by no means easy of solution,
he was guilty of perhaps the greatest understatement of his noted
commentaries. Americans, he said, had to divide the authority of
the different states composing the Union so that each of them
"“should continue to govern itself in all that concerned its internal
prosperity, while the entire nation, represented by the Union, should
continue to form a compact body and to provide for the general
experiences of the people.’

As a people, we have sought the solution to our problem, as de
Tocqueville stated it, through the structural forms of federalism,
and we have furthered the goals of national union through various
devices of government, one of them being the grant-in-aid.

To understand the role of the federal grant-in-aid in our de-
velopment as a nation, and its significance in our governmental
system, it is important to examine the nature of American fed-
eralism,

I. FEDERALISM IN THE UNITED STATES

Federalism is a concept of government not peculiar to the United
States of America, nor were we the first people to adopt it, but
under it we have progressed as no other nation in history. A com-
parison of certain characteristics of federations has led to this
definition of the national-state relationship:

A Federation, then, is a permanent union of communities so
distinct that they might have been sovereign states, so linked by
common interest that they have surrendered absolute sovereignty,

but so conscious of their distinctness that they have made the
surrender in a form which protects those separate rights.?

Federalism is, of course, not the only political system by which
a nation can be effectively governed ; however, for the United States,
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composed of so many divergent regional and ethnic groups and
cultures, flung across a large continent, each with different interests
and objectives, this political system has worked well for nearly 200
years. No other large nation has ever maintained such a high de-
gree of stability and at the same time preserved the freedom of
the individual. One reason for this was pointed out by Mr. Justice
Harlan recently before the American Bar Association:

We are accustomed to speak of the Bill of Rights and the 14th
Amendment as the principal guarantees of personal liberty. Yet
it would surely be shallow not to recognize that the structure of
our political system accounts no less for the free society we have®

Our federal system has provided a framework within which states,
local governments, and individuals have been able to work out,
albeit often slowly, permanent and pragmatic contributions to the
economic, social, and political development of our country.

Even though our federal system was achieved to satisfy the in-
terests and the needs of the various independent states, political
expediency was not the only reason for its birth. From their ob-
servations of the monarchies of Europe, the members of the Con-
stitutional Convention were well aware of the despotic propensities
that exist in every unitary system of government. They fully com-
prehended the everlasting political truth that no man or set of men
can be safely trusted with unlimited governmental power. Ac-
cordingly, they divided the functions of the states and federal
government not only to protect their local political and economic
interests, but also more wisely to protect the future generations of
Americans from a totalitarian government. The weakness of the
Articles of Confederation led the members of the Convention to
seek “a more perfect Union” and at the same time to try to preserve
a measure of independence for their states, This resulted in the
adoption of the modified “Virginia Plan” which delegated to the
federal government the power necessary to enable it to discharge
its enumerated functions as a central government and left to the
states all other powers.*

The tenets of our American federalism have not been rigid

* Address by Associate Justice Harlan, American Bar Center, Aug. 13,
1963.
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and unchanging. Ours is an age of innovation which requires new
areas of involvement by government—impossible for the Founding
Fathers to foresee—and corresponding adjustments in our federal
system. Woodrow Wilson aptly summarized the need for a viable
federalism when he said:

The question of the relation of the States to the federal govern-
ment is the cardinal question of our constitutional system. At
every turn of our national development we have been brought face
to face with it, and no definition either of statesmen or of judges
has ever quieted or decided it. It cannot, indeed, be settled by the
opinion of any one generation, because it is a question of growth,
and every successive stage of our political and economic develop-
ment gives it a new aspect, makes it a new question.®

I1. FEDERAL GRANTS-IN-AID: DEVELOPMENT AND MAGNITUDE

Grants under our system do not follow the traditional federal
formula, 1.e., that of strict separation of governmental functions.
All units of the governmental structure are involved, and because
the purse strings of this involvement are held by the central au-
thority, they pose a great challenge to our federal system.

No instrument of national policy can do as much good or as
much harm to our system as the grant device. Grants are used by
all forms of governments, both unitary and federal, to implement
programs of national policy through the smaller units of govern-
ment; but in a federal system there is a greater need for care in
selecting the area of need and the conditions imposed.

Grants-in-aid vary greatly in their details and their individual
characteristics. They have been described by various authorities as
follows:

The grant-in-aid is a money payment by a state to a local govern-

ment or by the national government to a state, usually upon some

condition.®

[T Jhe system of federal grants-in-aid to the states . . . is a scheme

by which the national government offers to match the states, dollar

for dollar, or on some such hasis, in promoting enterprises which

are properly within state jurisdiction but need to be speeded up.’

The usual form of the grant-in-aid involves a periodical lump-
sum payment to the states for the conduct of specified activities.

® WiLson, ConsTiTUTIONAL GOVERNMENT IN THE UNITED STaATES 173
(1911).

®* WALKER, PUBLIC ADMINISTRATION IN THE UNITED StaTEs 40 (1937).

* Munkro, THE GovERNMENT OF THE UNITED STATES 483 (1946).
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The management of the work is usually in the hands of a state
officer, and the funds are held in custody and disbursed through
the ordinary fiscal machinery of the state.®

At times federal grants-in-aid have been referred to as “the
Federal system” or the “American subsidy system” consisting of
the following elements: “(1) federal money payments to the states;
(2) apportionment of funds among the states usually on the basis
of population; (3) federal supervision; (4) state matching of
funds; and (5) state conformance with federal conditions.”® With
respect to the conditions upon which grants are made, it has been
pointed out that there are usually at least four:

(1) that the state shall spend the national money only for the ex-
act purpose indicated and under whatever conditions may have
been laid down; (2) that the state itself, or its subdivisions, shall
make concurrent appropriations for the purpose in hand (usually
in amounts at least equal to its share of the national grant, but
sometimes more, sometimes less, and occasionally none at all) ;
(3) that the state shall maintain a suitable administrative agency
—highway commission, extension director, vocational education
board, or whatever it may be—with which the national govern-
ment can deal in connection with the activity to be carried on;
and (4) that in return for the assistance received, the state shall
recognize the national government’s right (with suitable regard
for local conditions) to approve plans and policies, interpose
regulations, fix minimum standards, and inspect results.?

While grants-in-aid as we know them in the twentieth century
appear to be of recent origin, they in fact antedate the Constitution
in one form or another. As early as 1785 provision was made for
federal grants of land for public schools.'* Two years later this
same policy was expanded and implemented when the Confedera-
tion Congress enacted the Northwest Ordinance of 1787. The Con-
gress set aside certain public lands in every township of the North-
west Territory for school purposes.

The federal government has been giving financial aid to the

* Key, THE ADMINISTRATION OF FEDERAL GRANTS TO STATES 23 (1937).

* CounciL oF STATE GOVERNMENTS, FEDERAL GRANTs-IN-A1D 29 (1949),
expressing views found in MacDoxALp, FEDERAL Aip: A STUDY OF THE
AMERICAN Sussipy System 7-8 (1928).

1 Oge & Ray, INTRODUCTION TO AMERICAN GOVERNMENT 69 (12th ed.
1962).

“)28 Journars oF THE ConNTINENTAL Concress 251-55 (Fitzpatrick ed.
1933).
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land-grant colleges of the various states under the terms of the
Morrill Act'® since 1862. The Morrill Act was antecedent in
many ways of conditional grants as we know them today. The con-
ditions imposed by the Morrill Act on those states which accepted
them were not as complex as those in present-day grants; however,
an accounting of the funds realized from the sale of lands was re-
quired to be made to Congress; reports from the states were re-
quired showing the development of the colleges; and a rudimentary
form of state matching was evidenced by the condition that no
funds realized from the sale of lands could be used for the con-
struction of school buildings. Thus, the states in order to comply
with the act had to furnish their own funds for the buildings and
their equipment.® In 1837, Congress provided for a cash distribu-
tion to the states in the form of “loans.”** No repayment was ever
demanded and it seems none was intended.’® The first annual cash
grant was enacted in 1887 to assist the states in establishing agri-
cultural experiment stations.*®

The passage of the Smith-Lever Act'” in 1914 introduced a more
sophisticated type of grant-in-aid and “is usually regarded as the
beginning of the modern grant period.”*®* This act, which aided
agricultural extension work, “inaugurated such new features as
50-50 matching, an apportionment formula, and advance approval
of state plans by the federal government.”®

** Morrill Land Grant Act, 12 Stat, 503 (1862), as amended, 7 U.S.C. §§
301-08 (1958). North Carolina’s land-grant institutions, North Carolina
State at Raleigh and the Agricultural and Technical College at Greensboro,
have been receiving such aid under the act since they were created by the
North Carolina legislature.

** For a discussion of the Morrill Act, see Counci. oF STATE GOVERN-
MENTS, 0p. cit. supra note 9, at 4-5; GRAVES, AMERICAN INTERGOVERNMENTAL
ReraTionNs 492-97 (1964); House Comm. on Government Operations,
Federal-State-Relations : Federal Grants-in-Aid, H.R. Rep. No. 2533, 85th
Cong., 2d Sess. 21 (1958).

* For a discussion of the distribution to the states of the surplus funds
in the U.S. Treasury, see MAaxweLL, THE FiscaL IMPACT oF FEDERALISM
IN THE UNITED STATES 14-19 (1946). For the “deposit” act, see Act of
June 23, 1836, ch. 354, 5 Stat, 52, particularly §§ 13-14.

** CounciL oF STATE GOVERNMENTS, op. cif. supra note 9, at 2; House
Comm. on Government Operations, op. cit. supra note 13, at 21.

** Hatch Experiment Station Act, ch. 314, 24 Stat. 440 (1887). See gen-
erally CounciL oF STATE GOVERNMENTS, op. cil. supra note 9, at 5; House
Comm. on Government Operations, op. cit. supra note 13, at 21-33.

** Smith-Lever Act, ch. 79, 38 Stat. 372 (1914).

** House Comm. on Government Operations, op. cit. supra note 13, at 21,

* CounciL oF STATE GOVERNMENTS, op. cit. supra note 9, at 6.




































