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Mark Twain is reputed to have expressed this admonition: ‘“Truth is
precious, use it sparingly.” I will ignore the admonition and tell the
truth concerning the highly praised and constitutionally devious
Voting Rights Act.’

The Voting Rights Act was enacted by Congress in 1965 as
legislation it deemed appropriate to enforce the fifteenth
amendment of the United States Constitution.* Subsequent to
1965, Congress amended the Act in comparatively minor
respects and continued it in force. It is scheduled to expire soon
unless Congress extends it again—hence, the current clamor in
some quarters for its extension.®

I will endeavor to explain in simple language why the Voting
Rights Act, which applies primarily to six Southern States in
their entirety and to forty counties in a seventh Southern
State,* is repugnant to the system of Government the Constitu-

* A different viewpoint of this important legislation will appear in the CuMBERLAND
Law Review, Vol. 13, in the form of an article by R. Kenneth Manning, Jr., Professor of
Law, Cumberland School of Law.

** Morganton, North Carolina; former Justice of the North Carolina Supreme Court
(1948-1954) and former United States Senator from North Carolina (1954-1974).
Prepared July 1981.

' Voting Rights Act of 1965, Pub. L. No. 89-110, 79 Stat. 437 (codified in 42 U.S.C.
§§ 1971, 1973 to 1973dd-6 (1976 & Supp. 11 1978)) (amended by Pub. L. No. 91-285, 84
Stat. 314; Pub. L. No. 94-73), 89 Stat. 402. The major provisions of the Act are codified
at 42 U.S.C. §§ 1973b, 1973c, 1973l

* The fifteenth amendment, adopted in 1870, is as follows:

Section 1. The right of the citizens of the United States to vote shall not be
denied or abridged by the United States or by any state, on account of race,
color, or previous condition of servitude.

Section 2. The Congress shall have power to enforce this article by ap-
propriate legislation.

U.S. ConsT. amend. XV, §§ 1, 2.

! The 1975 amendments to the Voting Rights Act extended certain provisions of the
Act for an additional 10 years. The Act is scheduled to expire in August 1985, [1975]
U.S. Cope Cong. & Ap. News 774, 775.

“The Act applies to the states of Alabama, Georgia, Louisiana, Mississippi, South
Carolina, and Virginia in their entirety and to 40 counties of North Carolina.
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tion was ordained to establish. In explaining the Act, I will hold
to a minimum the multitude of judicial decisions that cor-
roborate my statements with respect to the constitutional pro-
visions and principles I cite.

THE CONSTITUTION

As William Ewart Gladstone, the British statesman,
affirmed, the Constitution is “‘the most wonderful work ever
struck off at a given time by the brain and purpose of man.” It
delegates to the federal government enumerated powers to
enable it to act as the national government for all the states and
all the people. It confers upon the states or reserves to them or
the people all other powers. It undertakes to ensure liberty by
forbidding governmental tyranny.®

The Constitution consists of words inscribed on paper. If it is
to be an effective instrument of government instead of a worth-
less scrap of paper, two things are indispensable. The provi-
sions of the Constitution must be permanent in meaning until
they are changed by a duly adopted amendment, and the words
of the Constitution must be interpreted and applied to mean
what they say.® The great and wise men who framed and ratified
the Constitution knew this to be true. In consequence, they in-
serted in article VI, clause 3 of the Constitution this specific
provision: ‘“The senators and representatives..., and the
members of the several state legislatures, and all executive and
judicial officers, both of the United States and of the several
states, shall be bound by oath or affirmation, to support this
Constitution . ...”” Chief Justice John Marshall, America’s
greatest jurist of all time, rightly ruled in Marbury v. Madison
that a Supreme Court Justice who does not conform his official
action to the Constitution makes his oath to support it “worse
than a solemn mockery."*

Before discussing the repugnancy of the Voting Rights Act to
the Constitution, I deem it appropriate to make observations
respecting other relevant matters.

* Gladstone, Kin Beyond the Sea, 127 N. Am. Rev. 179, 185 (Sept.-Oct. 1878).

* Gibbons v. Ogden, 22 U.S. (9 Wheat.) 1 (1824); Marbury v. Madison, 5 U.S. (1
Cranch) 137 (1803).

" U.S. Consr. art, VI, el. 3.

*5 U.S. (1 Cranch) at 180.
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THeE THIRTEENTH, FOURTEENTH, AND FIFTEENTH AMENDMENTS

After the thirteenth amendment, which prohibits
slavery —that is, the forced labor of one man for another against
his will—was ratified, the nation undertook to confer upon the
recently emancipated blacks equality of legal rights with
whites. To this end, Congress enacted the Civil Rights Act of
1866, which specifies, in essence, that blacks are entitled to en-
joy virtually the same rights as those enjoyed by white people
under state laws.’

Knowledgable constitutional scholars doubted whether the
thirteenth amendment sufficed to vest in Congress power to
enact the Civil Rights Act. To remove this doubt and the
possibility that a subsequent Congress might repeal it, the na-
tion added to the Constitution the fourteenth amendment,
which includes the equal protection clause.’ This clause un-
doubtedly gave the blacks legal equality with whites under
state law by decreeing, in substance, that state laws must treat
in like manner all persons in like circumstances. Subsequent
decisions of the Supreme Court adjudged that the due process
clause of the fifth amendment imposed a similar requirement on
acts of Congress." The fourteenth amendment also made the
recently emancipated blacks citizens by providing that “[a]ll
persons born or naturalized in the United States, and subject to
the jurisdiction thereof, are citizens of the United States and of
the state wherein they reside.””"*

To make secure to blacks possessing the qualifications
prescribed by law the right to vote, the nation added to the Con-
stitution the fifteenth amendment, which specifies that “[t]he
right of the citizens of the United States to vote shall not be
denied or abridged by the United States or by any state, on ac-
count of race, color, or previous condition of servitude” and

* Civil Rights Act of 1866, 14 Stat. 27 (codified in 42 U.S.C. § 1981 (1976)).
1 U.S. Const. amend. XIV. The pertinent part of the fourteenth amendment is as
follows:

No state shall make or enforce any law which shall abridge the privileges or
immunities of citizens of the United States; nor shall any state deprive any
person of life, liberty, or property without due process of law; nor deny to any
person within its jurisdiction the equal protection of the law.

Id at § 1.

' See, e.g., Shapiro v. Thompson, 394 U.S. 618, 642 (1969); Schneider v. Rusk, 377
U.S. 163, 168 (1964); Bolling v. Sharpe, 347 U.S. 497, 499 (1954).

1 U.S. Const. amend. XIV, § 1.
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which confers upon Congress the power to enforce that declara-
tion by appropriate legislation.'

The Supreme Court had these constitutional and legislative
actions in mind when it made this comment in the Civil Rights
Cases of 1883:

When a man has emerged from slavery, and by the aid of beneficent
legislation has shaken off the inseparable concomitants of that state,
there must be some stage in the progress of his elevation when he
takes the rank of mere citizen, and ceases to be the special favorite of
the laws, and when his rights as a citizen, or a man, are to be pro-
tected in the ordinary modes by which other men's rights are pro-
tected.™

OBJECTIVE OF THE ADVOCATES OF THE VOTING RiIGHTS AcCT

The Voting Rights Act was the brainchild of impatient and
zealous men who spurned the above-stated comment by the
United States Supreme Court. These advocates were bent on
abolishing literacy tests in Southern States that employed
them as qualifications for voting, thus securing to blacks
residing in those states the power to vote irrespective of their
ability to read and write, anything in the Constitution to the
contrary notwithstanding. To be sure, these impatient and
zealous men professed that they merely desired to prevent
these Southern States from denying or abridging the rights of
blacks therein residing to vote on account of their race or color.
If this had indeed been their objective, there would have been
no reason for them to persuade Congress to enact the Voting
Rights Act.

The above assertion is true because at the time of its enact-
ment the United States Code was replete with federal statutes
sufficient to prevent and punish any denial or abridgement, by
any of these Southern States, of the right of any literate black
to vote on account of his race or color. Some of these statutes
provided for the imposition of criminal penalties upon offending
state or local officers.' Others subjected such persons to liabil-
ity for civil damages to the aggrieved persons,'® and still others
authorized the Department of Justice and aggrieved in-
dividuals or groups to prosecute equitable proceedings, triable

11 U.S. Const. amend. XV, § 1.

¥ Civil Rights Cases of 1883, 109 U.S. 3, 25 (1883).
¥ See, e.g., 42 U.S.C. § 1987 (1976).

1% See, e.g., 42 U.S.C. § 1983 (1976).






















































