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In discussing the question whether the role of the Supreme
Court is that of policymaker or that of adjudicator, I will
use the term “Founding Fathers” to designate the men who
drafted and ratified the Constitution.

The Constitution answers this question with unmistakable
clarity. There is not a syllable in it which gives the Supreme
Court any discretionary power to fashion policies based on
such considerations as expediency or prudence to guide the
course of action of the government of our country. On the
contrary, the Constitution provides in plain and positive
terms that the role of the Supreme Court is that of an adju-
dicator, which determines judicially legal controversies be-
tween adverse litigants.

In assigning this role to the Supreme Court, the Found-
ing Fathers were faithful to the dream which inspired them
to draft and ratify the Constitution, and to their action in
rejecting in the Constitutional Convention repeated propos-
als that the Supreme Court should act as a council of revi-
sion as well as a court and, in its capacity as a council of
revision, possess discretionary power to veto all acts of
Congress the justices deemed unwise, no matter how much
those acts harmonized with the Constitution.

These things do not gainsay that some Supreme Court
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justices have been unhappy with the role assigned them by
the.Constitution and have undertaken to usurp and exercise
policymaking power. But their usurpations have not altered
the rightful role of the Supreme Court. Murder and larceny
have been committed in every generation, but that fact has
not made murder meritorious or larceny legal.

THE DREAM OF THE FOUNDING FATHERS

The Founding Fathers had absorbed the lessons taught by
the history of the struggle of the people against arbitrary
power for the right to be free from tyranny. Hence they
comprehended some eternal truths respecting men and gov-
ernment.

They knew that those who are entrusted with powers of
government are susceptible to the disease of tyrants, which
George Washington rightly diagnosed in his Farewell Ad-
- dress as “the love of power and proneness to abuse it.” For

this reason, they realized that the powers of public officers
should be defined by laws which they as well as the people
are obligated to obey.

They also knew the truth subsequently embodied by Dan-
iel Webster in this aphorism:

“Whatever government is not a government of laws is 2

despotism, let it be called what it may.
For this reason they realized that liberty cannot exist ex-
cept under a government of laws, ie., a government in
- which the conduct of the people is controlled by certain
constant, and uniform laws rather than by the arbitrary, uni
- certain, and inconstant wills of the men who occupy public
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offices, and in which the laws accord to the people as much
freedom as the commonweal permits.

They likewise knew that Thomas Hobbes had proclaimed
an unalterable principle when he said:

Freedom is political power divided into small frag-

ments.
They knew, moreover, the political truth afterwards
phrased by Woodrow Wilson in these words:

Liberty has never come from the government. Liberty
has always come from the subjects of it. The history of
liberty is a history of the limitation of governmental
power, not the increase of it. When we resist therefore
the concentration of power, we are resisting the proc-
esses of death, because concentration of power is what
always precedes the destruction of human liberties.

For these reasons, they realized that the powers of gov-
ernment should be diffused among different repositories,
that “local processes of law are an essential part of any gov-

ernment conducted by the people,” and that "no national

government . . . €an be as closely in touch with those who

are governed as can the local authorities in the several states

and their subdivisions.” *

The Founding Fathers also understood that a nation
which disregards the lessons of history is doomed to repeat
the mistakes of the past. They desired to spare the nation
they were creating this tragic experience.

These things inspired the Founding Fathers to dream

earth’s most magnificent dream.
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They dreamed they could enshrine a government of laws
conforming to the eternal truths taught by history in a writ-
ten constitution, and make that government operate in ac-
cordance with their intent by entrusting the interpretation of
that constitution to a supreme court composed of fallible
men. '

To this end, they framed the Constitution, which they in-
tended to last for the ages and to constitute “a law for ru-

lers and people” alike at all times and under all
circumstances.?

THE CONSTITUTION

Let me indicate what the Founding Fathers did in the
Constitution to give our nation a government of laws and to
preserve for themselves and their posterity the blessings of
liberty.

To make our nation “an indestructible union composed of
indestructible states,” * they delegated enumerated govern-
mental powers to the federal government, and reserved all
other governmental powers to the states. To further frag-
mentize political power, they allocated federal legislative
power to the Congress, federal executive power to the Presi-
dent, and federal judicial power to the Supreme Court and
“such inferior courts as the Congress may from time to time
ordain and establish.” ® .

To further forestall tyranny, they forbade federal and
state governments to do specified things inimical to free-
dom, "and conferred upon individuals enumerated liberties
enforceable against government itself. And, finally, to make
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government by law secure, they made the Constitution and
laws enacted by Congress pursuant to it the supreme law of
the land, and imposed upon all public officials, both federal
and state, as well as upon the people the duty to obey
them. °

While they intended the Constitution to endure through-
out the ages as the nation’s basic instrument of government,
the Founding Fathers realized that useful alterations of the-
Constitution would be suggested by experience. Consequently
they made provision for its amendment in one way, and
one way only, i.., by concurrent action of Congress and the
states as set forth in Article V.7 By so doing, they ordained
that “nothing new can be put into the Constitution except
through the amendatory process” and “nothing old can be
taken out without the same process.” ®

THE ROLE OF THE SUPREME COURT

A policy is a definite or settled course of action adc?pte.d
and followed by government. The power to make p(.)hcy is
discretionary in nature. It involves the making of ch.mces on
the basis of expediency or prudence among alternative ways
of acting.

The power to make policy in a government of la\.?vs re-
sides with those who are authorized to participate in the
lawmaking process. :

The Founding Fathers made policy when they ordained
and established the Constitution, which determines the fun-

damental policies of our country.
Since Article I of the Constitution grants Congress the
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power to make laws and requires every bill passed by it to
be presented to the President for his approval or disapproval
before it takes effect, the Congress and the President have
policymaking power. Moreover, Article V confers upon the
Congress and the states, acting in conjunction, limited policy-
making power, i.e., the power to amend the Constitution.

Article III denies the Supreme Court policymaking power
in plain and positive terms. It does this by making the Su-
preme Court a court of law and equity and by granting to it
“judicial power” only. Under this Article, the Supreme
Court has nc power whatever except the power to hear and
determine cases between adverse litigants, which are within
the scope of its original or appellate jurisdiction.

Article IIT denies the Supreme Court policymaking power
in another way. When it is read in conjunction with the su-
premacy clause of Article VI, Article III obligates Supreme
Court justices to base their decisions in the cases they hear
upon the Constitution, the laws, and the treaties of the
United States, and thus forbids them to take their personal
notions as to what is desirable into account in making their
rulings.
For this reason, Supreme Court justices are endowed with
~ power to interpret any provision of the Constitution or any
law or treaty which is determinative of the issue arising
in a case coming before them. ~

THE. POWER TO INTERPRET THE‘ CONSTITUTION

The power to interpret the Constitution is an awesome
_ power. This is so because, in truth, constitutional govern-
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ment cannot exist in our land unless this power is exercised
aright.

Chief Justice Stone had this thought in mind when he
stated this truth concerning Supreme Court justices:

While unconstitutional exercise of power by the execu-
tive and legislative branches of the government is sub-
ject to judicial restraint, the only check upon our exer-
cise of power is our own sense of self-restraint.’

The power to interpret the Constitution, which is allotted
to the Supreme Court, and the power to amend the
Constitution, which is assigned to Congress and the states
acting in conjunction, are quite different. The power to in-
terpret the Constitution is the power to ascertain its mean-
ing, and the power to amend the Constitution is the power
to change its meaning.

Justice Cardozo put the distinction between the two pow-

ers tersely when he said:

We are not at liberty to revise while professing to
construe.'

Justice Sutherland elaborated upon the distinction in this

way:

The judicial function is that of interpretation: it does
not include the power of amendment under the guise
of interpretation. To miss the point of difference be-
tween the two is to miss all that the phrase “supreme
law of the land” stands for and to convert what was in-
tended as inescapable and enduring mandates into mere

moral reflections.™



















