
PRIVACY AND TIE CORSTITUTIODI 

One af Lhe most imprt r tn t  r ig+l~Ls in t h c  n i l 1  o f  Rights is that  of ~ ~ r i v a c y .  

The Supreme C o u r t  of the UnTted SZ;a.tes has intcrprder l  t h i s  to be inpliccl in 

each o f  several mcndmcnLs to thc  ConsL5.l;uLi.o~. Accoriling to Lh? dcci t ion in 

Griswold ve r sus  Conncc ticut, rendered in 1965, s p e c i f i c  guarantees "have >enumbras . 
. . 

formed by emanctTons *om those guarantees that help give them l i f o  and substance. , 

Various guarantees create zones o f  p~ ivacy .  " 
4 

4 

l h i l e  the justices in Lhc Griswold case disagreed about the  rcach of 

I 

various amendments as they affected the association of marriage under the 

I I 

Connecticut b i r th  control  law, the opinion of the court  was consistent  with I 

I I 

t 

many others i n  which it f~~ound that privacy is an aspect of lire necessary t o  

i the enjoyment and exercise of the freedoms protec ted  by the Bill of Rimts, 

I 

especially by the f i r s t ,  fourth or f i f t h  anendmcnts, 

1 
1 A s  early as  1886, thc Courf; stated, En referring t o  the principl-es o f  

the fourbll and fifth amendments reflcctccl in the  ear1.y case of EntLcl: versus  

Carrington : 'I , . . they apply tn all invasions on the part of " t h e  government 

r 
I and i t s  employees o f  t he  sancf;Ti;y o f  a man's home and the privacies of life. 
i 

i 
It 2s  not the breaking of his doors, and the rummaging of h t s  dratrers, tha t  

! constitutes the essence of the ofrence; but  it is the invas ion  o f  h i s  indefeas ib le  

right of personal security, personal liberty and private proper ty ,  tfherc that  
1' 

rigkt has never been fo r f e i t ed  by his conviction of some pub l i c  offence which 
I 

underlies and cons t i tu tes  the cssencc of h r d  Camden's judgment," 

\ 

~ 9 8 ,  M r ,  Justice Brandcis rcfcrrcd in the Tollowing terns to the broad 

t h c  p~ Tl t<:c ill 



The mal:crs crf our  C o n s t i t u t i o n  undcrtoolc to secure conri?f;ions 
Pnvt~rablc to the pursuit o r  happiness, They recognlzcd t 5 c  
significance of man's s p i r i t u a l  nature,  o f  his feel i rzs  2nd 
nf hi:: 'Lntcllcct.  Thcy knctw Iihat only e . pa rk  o r thc ?nj n, 
plcasure and satisfaclions of life are to be found in 
material th ings ,  They sought t o  p~otect Americans in t h e i r  
bcl ief  s , t hc i r  thoughts ,  t hc i r  emo Lionc md thei. r scnr ,s t ions.  
They conferred, as acainst the Government, the r ight  t o  be l e t  
alonc--the most cornprehcnsivc of r i g h t s  and t h e  r i ~ h h m o s t  
valued by civilized men. ( ~ l m s t e a d  versus U.S. , 435, 478) 

Congress has received many complaints of governmental invasions 05 

individual  privacy. The variety of practices and po l i c i e s  is limited o n l y  

by the i n g e n u i t y  and c r e a t i v i k y  oi' the o f f i c i a l s  responsible for  than.  The i r  

range suggests t h a t  the re  are fashions  in f o l l i e s  as in everything else. 

' r 
P 

They run the ganut porn mere agcravations, inconveniences, and ofrcnscs to 

the sens ib i l i t i e s ,  to more s e r i o u s  threats to freedom. They inc lude ,  but are 

nu t  l imited b, unwarranted surveillance and investigative prograans , unau thorj-zed 

data banks, in t rus ive  questionnaires unnecessary to the  needs of govern~en t  , . 

let ter-opening,  l ie-detectors , psycho logical  t e s t s ,  unwarranted police entry 

t o  dwellings; coercion of public employees to _nromote j m l i t i c a l  p ropans  o f  

the Administration, and requirements to attend ~ ~ y c h o l o g i c a l  se r l s i t iv i ty  sessions 

t o  change thc  individual's a t t l t u d c s  toward other  i n d i v i d u a l s  and toward s o c i a l  

problems. 

On the basis of the complaints rcceived by the Senate Consti tut ional  

Rights Subcommittee, I have concluded that t he  great rnajority of thc grievances 

which individuals voice today about privacy invanions are nothing mom rnr 

less t l i u ~  v l o  1uSlolot~:: o r  curls L 1  Lu 1;lullul ~uLLrLLlllco:;, c s ] ~ c c l ~ ~ l l y  Llw:;~ c . c , ~ l L i i i ~ ~ u r I  

in the f irst ,  fourth and f i f t h  mcn&nents Lo the Consti t u t i on .  



In a dissenting opinion jio the Grisriold case, J u s t i c e  3l.a~:: ; ~ a r n e d  

against  the dancer o f  challengine uncons t L  bu Lional ac ts  on t h e  b ~ s i  s af c o r m n  

law concepts of privacy, The average man, he s t a t e d ,  is as conqerned zb.bou'; 

i n f r in~ernen ts  on h i s  l i be r t i e s  whetihcr perpetrated quietly p r  i n  A ~ubllc. 

He agreed that "there are guarantees in certain s p e c i f i c  constikuficnal pmvis ions  

which are designed in part t o  protect  privacy at e c r t n i n  tines 2nd placcc  

w i t h  respect t~ ce r t a in  acLiv i t i e s .  " IJowever , hc cau t ioned  t h a t  'lone (ST t h e  

most effective ways o f  diluting o r  emandinc  a constitutionally guaranteed 

right is to substjtute for the crucial  word. o r  words of a constitutionsL 

guarankee another word or words, mere or  less f l c x i b l c  and more or 1 ~ s  rzs~ricted 
' 

in meaning, l' 

For these reasons, it is helpful t o  discuss current privacy i s sues  in 
I 

the context o f  freedom of the Tndj.vj.dua1, as it is protected by the B i l l  o r  

R i g h t s .  



Freedom of the Ind iv idua l  

Freedom far the indiv3.dual. was b o u ~ h t  for us  long an0 by t h e  S'lo~clci, 

sweat, tears, and prayers of multi tuiles of !ncn and mmen,  xrcsf, :.~rvJ slnnL L. 

The Founding Fathers esteemed it l i f e  5 suprme value. They so ees t i f f e d  

by dec la r ine  in t he  preamble t o  t h e  Constitu1;ion that; thcy o r d a i ~ e d  a& 

established thni; ins trumcnt t o  preserve t h c  b l c s  sings o f  l i b e r t y  f ~ r  thex- 

s t lves  and their  p s t c r i l y .  

Freedom is hard to win or  preserve, bat. easy to lose.  The > r i c e  of i t s  

keeping ir, eternal  vig~il.nncc, m d  t h i s  v ig i  l.ance w i l . 1  be exerciscrl only by 

t hose  stout-hearts viho love Srecdo~n ab12vc a l l  tllings m ~ d  arc ?.I.*.~ayn ren,.'y t o  

do batt le for it against i t s  enemies, doubt and f e a r .  

Doubt laclcs f a i t h  I n  freedom and fear is afraid of  freedom. :ken 5o.ouf;t' 

and fear prevail, (=overnmcnt l~erornc:: ty rmnoun,  :: nd yenpl e becrlnc ~ g l c r z t n t  7f 

tyranny. 

The Rill of Richts  

The Foundjny: Fathers apprehended these tru Lhs . Pbrcover , thz;t krera 

aware tha t  history repeats i t s e l f .  

For thcse reasons, they knew that  the  tyrannies of t h c  psst wor11.rl be 

attempted in the futurc in the  Land for  !+hJlhfch they were crcat ing e 2o-1crmer.t : 

t h a t  the  government they were creaking wou1.d undcstuke in t h e  cl f  dqub t  and 

fear t o  eupprezs by shmp measures exrlrs.l.ses of freer1071 c1.i. : p l e ? * z i n ~  f;2 t t : 
1 

and  Lhnt f'rucrh~nt i t s c l  r w ju1 d Lhcrfi't~y be ipu I-, i n p~r-1.1 unl,rt-r -i.', va:: ym ter: t ~ r  



And so t h e  Founding Fathers added the B i l l .  of Hi~hts to the Con;Li :u:l:?rr 

'a place freedom beyond the reach of any President or any Conlr~ss :.;!I> a i 5 h 1 .  

doubt the wisdom of America's co~nmikmcn t to rrerldorn o r  f ca r  i t s  cxcr-  i:c 11y 

Americans. 

l l l e  ninl o f  L11c B i l l ,  of Rights is apt3.y d r a c r i l ~ e d  in t!lcr,c : .~r~rr lz  i.n 

West Virg-inict Statc b n r r l  of Education v .  13:~rnc t t;e, 

Tbc very purpose of 11, J3f ll of Lli@Cs v!:lu to ~ i t h d r . ? ~ , . . . ~  .~:l-:J;\.in 
subjects from the vicissitudes of' pli t i c a l  conk-mverzjr, 
t o  place thcm beyond the reach of majorities and of r i c i z l s  
and t o  establ ish than as lega l  principles t r ~  be n;ll,l i c d  
by the courts. One's r i g h t  to l i f e ,  l iber ty ,  and. 3roperky.. 
to P e e  speech, a free press,  freedom of worship and 
zlssemSLy, md o t h e r  furrd.amenta1 rights nay not '  be subai t Led 
to vote;  they depend on the outcome o f  m e lec t ion .  

A Time of DouSt and Fear 

Ours is a t k e  of doubt and fear. 

Some nations fhrenken the  peace o f  Lhe world and the securi ty  of our 

country. V i o l e n t  crime stalks our land. In the recent past ,  r i o t o u s  mobs 

have burned and looted, in some of our c i t i e s  ; and d f s q u i e t i n E  agitators flat,e 

staged v io  l e n t ,  and hence unlawful  demonstrations on public s tree's .ad col lege  

campuses. 

These things have frightened many Americans, Inc lud ing  some in h i @  

offices. These Americans have los t  f a i t h  in America's commit~ent to fre?d?m. 

They dem~lnd the abridgment of hictoric frecdorns o f  our proplc,  mcl attclnpt t o  

j u s t i f y  their  demand by the plea that there i:: no other  vmy to obtain s e c u r i t y  

for our land. 

\ 

Let us reject this plea with words u t t e r e d  by William P i t t ,  the younger, 
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