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THE GRAVEL AND BREWSTER CASES: AN ASSAULT
ON CONGRESSIONAL INDEPENDENCE

Hon. Sam |. Ervin, Jr.*

The accretion of dangerous power does not come in a day. It does
come, however slowly, from the generative force of unchecked disre-
gard of the restrictions that fence in even the most disinterested as-
sertion of authority.**

INCE its framing, the Constitution has clothed Members of Congress
S with the “Speech or Debate” immunity* so that they might conduct
the public’s business with candor and independence. Two recent Su-
preme Court decisions, United States v. Brewster* and United States v.
Gravel,? have so restricted this immunity that Members of Congress can
no longer independently acquire information on the activity of the
executive branch nor report such information to their constituents
without risking criminal prosecution. Indeed, as a result of these de-
cisions it is even possible that a Member’s speech or vote on the floor may
subject him to inquiry and intimidation by the executive or judicial
branch. These two decisions pose a clear and present threat to the
continued independence of Congress as a coordinate branch of govern-
ment and constitute a further deterioration of its power and prerogatives
in relation to the executive and judicial branches.*

*United States Senator from North Carolina, AB. 1917, University of North
Carolina; LL.B., 1922, Harvard University; LL.D., 1951, University of North Carolina,
1955, Western Carolina College.

**Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 594 (1952).

1“[Alnd for any Speech or Debate in either House, [the Senators and Representa-
tives] shall not be questioned in any other place.” U.S. Consr. art. I, § 6.

2408 U.S. 501 (1972).

8408 US. 606 (1972).

4In using such strong language here, and elsewhere in the Article, no personal attack
is intended. As Justice Frankfurter once observed, constructive criticism, and hope-
fully this Article will be viewed as such, can be of great value to the Court:

[175]
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TuE FAcTrUuaL SETTING

The Brewster case involved the alleged solicitation and acceptance of
a bribe by former U.S. Senator Daniel B. Brewster of Maryland. A 1969
indictment charged that Senator Brewster, as a member of the Senate
Post Office and Civil Service Committee, had been influenced in his
actions on proposed changes in postal rates as a result of a §24,000 bribe
from the mail-order company of Spiegel, Inc.® U.S. District Court Judge
George L. Hart, Jr. dismissed the indictment on the ground that Brew-
ster was immune from prosecution under the “Speech or Debate”
clause.® The Supreme Court reversed, simply concluding that the
bribery could be proved without relying on evidence of Brewster’s vote
on the postal rates.”

The Gravel case involved Senator Mike Gravel’s reading of the “Pen-
tagon Papers” at a meeting of the Senate Public Works Subcommittee
on Public Buildings and Grounds and the inclusion of the documents into
the subcommittee record.® The case arose out of a federal grand jury’s
attempt to inquire into the public disclosure of the papers and its
subpoena of an aide to the Senator.” Senator Gravel moved to intervene
in the aide’s motion to quash the subpoena and asserted immunity under
the “Speech or Debate” clause on behalf of the aide.

Although Senator Gravel failed to quash the subpoena against his aide,
the court of appeals granted a protective order precluding questioning
of the Senator or any member of his staff about the subcommittee
meeting and about the acquisition and publication by Beacon Press of
the papers and the subcommittee proceedings.!* This court concluded
that Senator Gravel and his aide enjoyed similar immunities, both under
the clause and pursuant to a common law privilege akin to that accorded

Judges as persons, or courts as institutions, are entitled to no greater immunity
from criticism than other persons or institutions . . . [JJudges must be kept
mindful of their limitations and of their ultimate public responsibility by a vigor-
ous stream of criticism expressed with candor however blunt.

Bridges v. California, 314 U.S. 253, 289 (1941).

5408 U.S. at 502.

80n October 9, 1970, Judge Hart dismissed the indictment against Senator Brewster
on the ground that the “Speech or Debate” clause shielded him “from any prosecution
for alleged bribery to perform a legislative act.”

7408 U.S. at 526,

8408 U.S. at 609.

9Dr. Leonard S. Rodberg, Assistant to Senator Mike Gravel of Alaska, resident
fellow at the Institute of Policy Srudies.

10 408 U.S. at 608-09.

11 ]d, at 612-13.
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executive and judicial officials to protect them from liability for official
conduct.*®

On March 23, 1972, the Senate adopted Senate Resolution 280
authorizing a committee of Senators to file an amicus curiae brief in
the Supreme Court in the Gravel case. The Senate took this action be-
cause the case involved an interpretation of Article I, Section 6 of
the Constitution, the so-called “Speech or Debate” clause. This provision
of the Constitution is of vital concern to the Senate because it is a bul-
wark of the separation of powers between the three branches of gov-
ernment, protecting Members of Congress from intimidation by the
executive or the judiciary through the device of judicial inquiry into
legislative activity. In the words of the resolution, the Senate feared
that the Supreme Court might “impair the constitutional independence
and prerogatives of every individual Senator, and of the Senate as a
whole.” 1

On June 29, 1972, the Supreme Court did just that. In handing down
its decisions in Gravel and Brewster, the Court attempted the first broad-
scale restriction of the protection provided Members of Congress by the
“Speech or Debate” clause since the adoption of the Constitution.® In
these cases the new majority on the Court tinkered with the very
heart of the Constitution. These decisions may well open the door to
intimidation of the Congress by the other two branches of government.
Just as the Senate feared, these cases do indeed “impair the constitutional
independence and prerogatives of every individual Senator, and of the
Senate as a whole.”

THuE Issues BErore THE CoURT

These two cases presented several issues to the Court. However, the
fundamental question in both cases was the same—whether the executive
and judicial branches can inquire into certain behavior by Members of

121d. at 612,

18 §. 280, 92d Cong., 2d Sess,, 118 Cone. Rec. S 4734 (daily ed. March 23, 1972).

14The Committee of Senators consisted of Sam J. Ervin, Jr, James O. Eastland,
John O. Pastore, Herman E. Talmadge, Norris Cotton, Peter H. Dominick, Charles
McC. Mathias, Jr., and William B. Saxbe.

18 118 Cone. Rec. S 4735 (daily ed. March 23, 1972).

16 Previous cases sought to insure a preservation of legislative privilege for members
of Congress by a generous interpretation of the “Speech and Debate” clause. See, e.g.,
Powell v. McCormack, 395 US. 486 (1969); United States v. Johnson, 383 U.S. 169
(1966); Tenney v. Brandhove, 341 U.S. 367 (1951),
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Congress or whether the separation of powers concept and the “Speech
or Debate” clause require that such inquiries remain the exclusive re-
sponsibility of the legislative branch. Because both cases involve the
“Speech and Debate” clause and both were considered and decided at
the same time, they will be discussed together.

The overall question of what activity falls within the clause and
within the exclusive jurisdiction of Congress took three forms in these
cases. First, in the Gravel case the Court had to decide whether aides
to Members of Congress enjoy the same immunity under the clause as
the Members themselves. Second, in Gravel, and to a certain extent in
Brewster, the Court had to determine exactly what was “legislative ac-
tivity” and thereby protected by the clause. More precisely, the Court
had to determine whether a Member was engaged in legislative activity
when he acquired information on the activities of the executive and in-
formed his constituents of his findings. Finally, in Brewster the Court
was concerned with the extent to which a federal court could indirectly
question a Senator on concededly protected activity, such as the casting
of his vote, without violating the clause.

The Court decided the first issue of whether aides enjoyed the same
immunity as their legislator-employer in the affirmative.!™ Although the
Court refused to recognize the common law privilege acknowledged by
the court of appeals in the Gravel case,'® it did conclude that for con-
stitutional reasons the immunity of an aide is identical to that of a
Senator.”® In the Court’s words, the clause provides immunity to the
aide where his “conduct . .. would be a protected legislative act if per-
formed by the Member himself.” ** But that which the Court gave with
one hand it took away with the other. Although the Court concluded
that an aide enjoyed immunity equal to that of his Senator, it so re-
stricted that immunity as to make it largely worthless to both the
Senator and his aide,

Under these decisions no activity is protected except the actual cast-
ing of a vote or the giving of a speech on the floor or in committee.
Preparatory acts leading up to a protected activity are no longer im-
mune under the clause. A Senator is unprotected when he obtains
information for use in a speech or a hearing or when he attempts to

17408 U.S. at 621.
18 Id. at 627.

19 Id, at 616, 628.
20 Id. at 618.
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bring the result of such activity to the attention of the public. Further,
even the narrow range of activity which the Court purported to pro-
tect—voting and speaking on the floor—are subject to question when
the executive or the judiciary allege an illegal act.*® The practical effect
is that, despite the categorization of voting and official speaking as pro-
tected activities, they are no longer effectively immune from inquiry.

Tre Court’s VieEw or THE PoLicy AND ORIGINS
oF THE “SPEECH AND DEBATE"” CLAUSE

The framers placed the “Speech or Debate” clause in the Constitution
to remedy a very specific evil. Fresh in their minds was the history of
harassment of Members of Parliament who spoke out in the course of
their legislative activities in a manner embarrassing to the Crown. The
legislative immunity grew out of that turbulent period in English history,
marked by the beheading of Charles the First and the Glorious Revolu-
tion. Indeed, one reason Charles lost his head was his imprisonment of
Members of Parliament who opposed his overseas military campaigns.*
Justice Frankfurter related this history in his excellent opinion in the
case of Tenney v. Brandhove:*

In 1668, after a long and bitter struggle, Parliament finally laid the
ghost of Charles I, who had prosecuted Sir John Elliott and others
for ‘seditious’ speech in Parliament . . . . In 1689, the Bill of Rights
declared in unequivocal language: “That the Freedom of Speech, and
Debate or Proceeding in Parliament, ought not to be impeached or
questioned in any Court or Place out of Parliament.”

Freedom of speech and action in the legislature was taken as a
matter of course by those who severed the Colonies from the Crown
and founded our Nation. It was deemed so essential for representatives
of the people that it was written into the Articles of Confederation
and later into the Constitution . . . .

The reason for the privilege is clear. It was well summarized by
James Wilson, an influential member of the Committee of Detail which
was responsible for the provision in the Federal Constitution. “In order
to enable and encourage a representative of the public to discharge
his public trust with firmness and success, it is indispensably necessary
that he should enjoy the fullest liberty of speech, and that he should

21/d, at 628-29.

22 Brief for the Senate of the United States at 7, United States v. Gravel, 408 U.S.
606 (1972) [hereinafter cited as Brief for the Senatel.

28 341 US. 367 (1951).





















































