For 20 years (1954-1974) Sam J. Ervin Jr. represented
North Carolina in the U.S. Senate. Although he achieved
Jame as a result of his chairmanship of the nationally
televised Watergate hearings, Ervin’s strict interpretation
of the Constitution and his relentless defense of its pro-
tections spanned a multitude of issues. His admirers
likewise run the ideological gamut. The Washington Post
has praised Ervin’s “‘unique grasp of the Constitution,”’
while conservative columnist James J. Kilpatrick has writ-
ten that “‘in his keen understanding of the meaning of
a free society, Ervin of North Carolina stands alone.”’

In a recently published autobiography, Preserving The
Constitution (Michie Co., $19.95), Ervin said simply, *‘I
love the Constitution and the freedoms it enshrines. I love
America, and entertain the abiding conviction that it can-
not endure as a free Republic unless those entrusted by
its men and women with the powers of government keep
their oaths to support its Constitution.

““For these reasons, I have written my autobiography
in the hope that something I may have done or said may
prompt others to fight as I have fought for the preserva-
tion of the Constitution and the freedoms it enshrines.’’

A former National Advisory Council member of Amer-
icans United for Separation of Church and State, Ervin
was awarded the A.U. Religious Liberty Citation in 1974.
The following essay is a condensation of two chapters
on religious freedom from his new book.

by Sam J. Ervin Jr.

he most heart-rending story of history is that of

man’s struggle against civil and ecclesiastical

tyranny for the simple right to bow his own knees

before his own God in his own way. This is so

because the story constitutes plenary proof of the truth

of the observation of the French mathematician and

philosopher, Blaise Pascal, who said: ‘“Men never do evil

so completely and cheerfully as when they do it from
religious conviction.”

North Carolina Supreme Court Justice Walter P.
Stacy, one of America’s wisest jurists of all time, de-
scribed in a nutshell the nature and history of religious
intolerance in his 1930 opinion in State v. Beal. He said:
““There are those who feel more deeply over religious mat-
ters than they do about secular things. It would be almost
unbelievable, if history did not record the tragic fact, that
men have gone to war and cut each other’s throats be-
cause they could not agree as to what was to become of
them after their throats were cut. Many sins have been
committed in the name of religion. Alas! the spirit of pro-
scription is never kind. It is the unhappy quality of
religious disputes that they are always bitter. For some
reason, too deep to fathom, men contend more furious-
ly over the road to heaven, which they cannot see, than
over their visible walks on earth...."”

Learning from the lessons of history, the Founding
Fathers of this nation desired that all Americans of all
generations should enjoy religious freedom. To this end,
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they added the First Amendment to the Constitution:
“‘Congress shall make no law respecting an establishment
of religion, or prohibiting the free exercise thereof....”

What did the Founding Fathers intend to accomplish
by the establishment and freedom of worship provisions
of the First Amendment?

The meaning of the freedom of worship clause is clear.
This clause is designed to secure to every individual within
our borders the right to entertain any religious beliefs
compatible with his own conscience, to practice his
religious beliefs in any mode of worship not injurious to
himself or others, to endeavor by peaceful persuasion to
convert others to his religious beliefs, and to be exempt
from taxation for the teaching of religion.

The meaning of the establishment clause is also crystal
clear. By those words, James Madison and his contem-
poraries intended to prohibit the government from estab-
lishing any official relation between government and
religion and to prevent government from using tax
moneys to support religion in any way.

While I was one of its members, the U.S. Senate was
confronted by two crucial questions relating to the First
Amendment. The first was whether federal courts had
jurisdiction to determine the constitutionality under the
First Amendment of federal financial aid to church-
related schools or colleges, an issue later settled favorably
by the Supreme Court. The second question was whether
the Congress should amend the First Amendment to allow
school prayer.

The religion-in-public-schools issue developed because
of court challenges to state laws mandating prayer and
Bible reading. In cases decided in 1962 and 1963, the
Supreme Court adjudged that by using their public school
systems to require these religious exercises, New York,
Pennsylvania, and Maryland violated the establishment
clause of the First Amendment and that the regulation,
statute, and rule requiring them were unconstitutional.

The Supreme Court decisions provoked an uproar of
nationwide proportions. Multitudes of sincere Americans
deemed the decisions to be an attack on religion in general
and Christianity in particular.

The offices of senators and representatives were flood-
ed with mail from constituents condemning the decisions
and demanding that Congress submit to the states a con-
stitutional amendment authorizing prayer and Bible
reading in the public schools. Many senators and repre-
sentatives hastened to comply with the demand.

On March 22, 1966, Senator Everett M. Dirksen, one
of the Senate’s most eloquent and influential members,
introduced S.J. Res. 148, which proposed an amendment
to the Constitution for the avowed purpose of permit-
ting voluntary prayer in public schools and public
buildings.

The political popularity of the Dirksen Amendment
was revealed by the facts that it had the sponsorship of
48 senators, and the Gallup and Harris polls indicated
that 80 percent of the American people supported it.

In speaking to the British House of Commons in 1842,

‘“The history of nations
makes this truth manifest: when
religion controls government,
political freedom dies; and when
government controls religion,
religious freedom perishes.’’

Thomas B. Macaulay said: ‘“Timid and interested politi-

. cians think much more about the security of their seats

than about the security of their country.” In making this
comment, Macaulay had in mind the agonizing tempta-
tion which confronts legislators when they are compelled
to choose between what they know to be politically ex-
pedient and what they believe to be right. As an ex-
ceedingly popular proposal surcharged with religious
emotions, the Dirksen Amendment presented this agoniz-
ing temptation to many senators in an excruciating way.

As the result of much study of the history of man’s
struggle for the simple right to worship Almighty God
according to the dictates of his own conscience, I enter-
tained this abiding conviction: When they decreed by the
First Amendment that government ‘‘shall make no law
respecting an establishment of religion, or prohibiting the
free exercise thereof,”” the Founding Fathers stated with
precision the conditions indispensable to religious
freedom in America, and any effort to alter their words
by amendment poses an unacceptable threat to religious
freedom in our land.

This abiding conviction impelled me to oppose the
Dirksen Amendment, notwithstanding 1 was a senator
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““If any provision of the Consti-
tution can be said to be more
precious than the others, it is the
provision of the First Amendment
which undertakes to separate
church and state.”’

from a Southern state where the King James Version of
the Bible was generally accepted as truth, and where it
was freely predicted that a senator would put his seat in
jeopardy if he dared to oppose an amendment whose pro-
fessed objective was simply to permit children to par-
ticipate in voluntary prayer in public schools.

Fortunately for me, however, the future made it mani-
fest that North Carolina clergymen comprehended the
drastic implications of the Dirksen Amendment, and
North Carolina laymen understood I was doing what |
believed to be right in opposing it.

Senator Dirksen opened the Senate debate on his
amendment on September 19, 1966. In a well prepared
and well delivered speech, he asserted that the overwhelm-
ing majority of Americans favored his amendment; that
his amendment harmonized with the traditions of the na-
tion; that the Supreme Court had misinterpreted the First
Amendment in the school prayer cases; that atheists and
communists were trying to destroy religion in our coun-
try; and that prayer in public schools was vital to the
moral education of our youth.

Opponents of the Dirksen Amendment selected me to
bear the brunt of the debate against it. Their reasons for

so doing were two-fold. First, they deemed it advisable
for a senator from the so-called Bible Belt of the South
to lead the attack on the amendment; and, second, they
knew | had studied in detail the history of the First
Amendment and the Supreme Court cases construing it.

At the outset of my remarks against the Dirksen
Amendment, |1 emphasized the value of religion and
traced the history of man’s struggle for religious freedom.
I emphasized the supreme importance of keeping church
and state separate. | noted that the Supreme Court’s deci-
sions were not concerned with the voluntary prayers of
individuals, but, on the contrary, merely adjudged un-
constitutional state-sponsored and required religious ex-
ercises in public schools.

I pointed out that the Supreme Court had demon-
strated (by the released time arrangement it upheld in
Zorach v. Clauson) how interested groups could provide
religious instruction for children attending public schools
additional to that made available to them by home and
church.

It is an idle dream to expect that prayer authorized or
permitted by an official body will be voluntary in fact.
The power conferred upon public school boards by a
prayer amendment would be virtually unlimited and un-
controllable. The only professed limitation—that they
could not prescribe the form or content of any prayer—
amounts to no more than a pious hope. This is so because
they could let others, such as ministers, priests, or rab-
bis selected by them, determine the forms and contents
of prayers.

A school prayer amendment would confer upon public
school boards a power the First Amendment now denies
to Congress and the states, that is, the power to establish
religion. The majority of a public school board could
establish religion by directing or permitting prayers con-
forming to their religious opinions to the exclusion of
prayers conforming to any and all other religious beliefs.
Hence, the Dirksen Amendment would stir up religious
discord by encouraging religious groups to fight each
other for control of public school boards having the
awesome power to ‘‘provide for or permit’’ prayer in the
schools they govern.

1 told the Senate that some of my ancestors were among
the Scottish Covenanters who were run down and
murdered upon the crags and moors of Scotland because
they dissented from the doctrines of the established
church in that land. Others of them were Scotch-Irish
Presbyterians, who were denied political and religious
liberty in Ulster. Some of them were among the
Huguenots, who were massacred in France merely
because they worshipped Almighty God according to the
dictates of their own consciences instead of the dictates
of the ecclesiastical and political rulers of France. Some
of them were English Pilgrims, who were driven from
their native England by way of Leyden, Holland, to
Plymouth, because they did not want to use the prayers
which the Church of England had inserted in the prayer
book established by the act of Parliament. Some of them
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