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TKE ROLE OF TlB SUPREME COURT AS THE IWTFJFlGTEX OF THE 
CONSTITU%ON 

Ladies and Gentlemen sf t h e  South DEikota Bar: 

I am grateful to yon f o r  the privilege of being in your great State  W M C ~  
is so ably represented in the Senate by nay good friends, Rancis Case ad. 
K a r l  Mundt. 

The Constitution of my native State of north Carolina has a l m s  con- 
tained a warnzing which all Amertcans would do w e n  to heed. It is this : 
'h frequent recurrence to f'undamentd principles is ~bsolutely  necessmy t o  
preserve the blessings of liberty. " Let us pause for a fee moments, and 
recur ta some fundamentel principles. 

The men who composed the Const i tu t iond  Convention of 1787 were wise men. 
They had read the history of the long and bit ter  struggle of m y  for ~ e e d m ,  

had found this shockZng but everlasting truth inscribed upon each page 
Of tba% history: No man or set of men can be safely trusted with govementa3. 
Power of an unlimited nature. As a consequence, they were determined, above 
a l l  things, to establish a goverment of l a w s  and not of men. 

To prevent the exercise of arbitrary power by the Federal Govement,  
they embodied in the Constitution the doctrine of the separation of gmm- 
mental powers, I n  so doing, they uti l ized this doctrine in a two-fold way. 
They delegated t o  the Federal Govement the powers necessary to enable it 
to discharge i t s  functions as a central government, and they left to each 
State the power to regulate its own i n t e r n d  affairs. It was this use of 
the doctrine of the separra-bion of powers wldch prompted Chief Justice Salmon 
P. Chase to make this trenchant observation in T a s  vs, White: "The 
Constitutlon,in all i t s  prwisions, looks to a.n indestructible man, 
composed of indestruct ible  States. " 

In t h e i r  otfier u t i l f za t ion  of the doctrhe of the separation of govern- 
mental powers, the members of the Convention of 1787 vested the power to make 
laws in t h e  Congres&, the power to execute laws in the President, and t h e  
p m r  to Interpret laws in the Supreme Court and such inferfor  c o w t s  as the 
Congress might establish. Moreover, they declared, in essence, that the 
legislative, the executive, and the J u d i c i a l  powers of the Federal Government 
should forever remain sepwate and d i s t inc t  from each other. 

This brings me to my subject: The Role of the Supreme C o w  as the 
Intewreter of the Constitution, 

In discussing this subject, f: must t e l l  you the t ru th  about Yne Supreme 
Court. 

I know it is not popular in some quasTters to tell the t r u t h  about t h i s  
t r i b ~ m a l .  Admonitions of this character come to us daily from such quarters : 
When the  Supreme Court speaks, i t s  decisions must be accepted as sacmsanct 
by t h e  bench, the bar, md t he  people of America, even though they const i tute  
encroachents on the c o n s t i t t ~ t i o n d  domain af the President or the Congress, 
or tend to reduce the  Statea to meaningless zeros on the nation" sapp. 
Indeed, the bench, the bar, and. the people must do more than this. They 
must speak of the Supreme C o w  a.t al l  times d t h  a reverence ak in  to that 
which inspired Job to spe& thus of Jehovah: "Though He slay me, yet w i l l  
I t r u s t  h i m .  " 

To be sure, a l l  AmerLcans should obey the decrees in cases to which they 
a r e  parties,  wen though they may honestly and reasonably deem such decrees 
unwarranted. But; it is sheer in t e l l ec tua l  rubbish to contend tha t  Americans 
a r e  required to bel5eve in the i r r f d l i b i l i t y  CIP judges, or to mike mental 



obeisance to judtcial, aberrations. They have an inalienable right to think 
and spealc t h e i r  honest thoughts concemfng all things under the sun, includiw! 
the decisions of Supreme Cow-t; majorities. It is well this is so became the 
late Chief Justice Harlan F. Stone spoke an indispu-t;able truth when he s d d :  
"Where the courts deal, as ours do, with gree,t public questtons, the only 
protection W n s t  unwfse decisions, and even judicial uswpat ion , i s  careful 
scrutiny of their action, and femlesa comment upon it." 

As one whose major efforts have centered in the  administration of 
Justice, I have the abiding conviction that "tprany on the bench ia as 
objectionable as t ~ r a n y  of the thronett md that my l o y d t y  to constitutional 
government compels me to oppose it. fn ente3ct;antng t M s  conv3ction, I find 
mysel l  i n  the company of such meat Americans as Thanas Jefferson, Andrew 
Jackson, and Abraham Uncoh ,  who reFused to accept in abject silence what 
they conceived to be Judicial usurpattons, 

I do not f i n d  it easy to express my dlsapp~oval of the action of the 
Supreme Court. 1 was taught In my youth to repose an absolute confidence 
in that  tribunal by xy Patfier, an active practitloncr of law in North 
C u o l i n a  for  65 years, who was accustomed t o  refer t o  ~t with almost rever- 
e n t i d  awe, He used to say  that  the Sup~eme Court would adrnlnister justice 
accordfng to Law though the heavens f e l l ,  

I remet to say ,  howwer, that the course of the Supreme Court in recent 
years has been such as to cause me to ponder t h e  question whether f l d e U C y  to 
fact ought not to induce its members to remove f r o m  the pert& of the building 
which homes it the W e s l i c  words, " E q U  Jus t i ce  Under l a w " ,  and to sub- 
stitute for them the superscription, "Not justice under law ,  but j ~ t i c e  
according t o  the personil notions of the tempormy occupants of thk ' b ~ i l a n g . "  

The t ru th  is that on many occa~ions during recent years the Supreme 
Court k s  usurped and exercised the power of t h e  Congress and the Statee to 
amend the Constitution w h i l e  professing to interpret it. 

f n  so doing, the Supreme Court has encroached upon the constitutional 
p mrs  of Conpess as the nation's leds la t ive  body, and struck d m  State 
=tion and State Legislation In areas clearly c d t t e d  t o  the  $%ate&- by 
Our system of constitutional governlent. This action has been accompanied 
by wemuling, repudiating, or i g n o e n g  many contrary precedents of earlier 
years . 

A study of the decisions invalidatZng State action and State legislation 
compels the conclusion that same Supreme Court J~zst;ices now deem themselves 

be the nnal and in fa l l ib le  supemrisors of the desirability or wledm of 
all State mtfon  and dl State legislatian. 

This is t ragic ,  rl-ndced, because there i~ nothing truer than the belief 
attributed to the late Jwtiee Louis D. Brandeis by Judge Learned Hand, that 
"the States are the only breakwater against the ever poundlng surf which 
threatens to submerge the indiddual  and destroy the only klnd of society 
i n  which personality can survive." 

!Erne does not permit me to analyze or even enumerate all of the decisions 
whrlch sustdn what I have said. I must content myself xlth stat-lng in smmry 
form the effect of only a Pew of them. 

Congress was told by the Court in the Girouard (328 U. S. 61) and - Yates 
(354 U. S. 298) Cases that it reaUy d i d  not mean what I t  said i n  pl&n Engush 
when it enacted stahutes to regulate t h e  naturdTsation of allens and to 
punish criminal conspiracies to over-t;'firow the government by force. Conpess 
was told by the Court in the WatMns Case (354 U. S. 176) that; its committees 
must conduct their investigations according to rules imposed by t h e  Court 
which make it d r tua l l y  certain .that no information will ever be obtained 
from an umdlling witness. Seventeen States and the M s t r f c t  of Celmbia were 
told by the C o w t  in t he  Brown (347 U. S. 483) a~ld BoUlng (347 U. S .  497) - Cases 
that the equal p s o t e c t i o n G s e  of the Fourteenth Arnenbient and the due pro- 
cess clause of the Fi f th  Amendment had los t  their or ig ina l  meankngs because 
the state of "psychological knowledge" had chmged, C d i f o r n i a  was told by 
the Court in the Lembert Case (355 U.S. 225) that it cannot punlsh its 
residents fo r  c r i m i n a l  offenses committed w5,thj.n i t s  borders if snch resfdents 
are ignorant of the statutes creating such criminal  offenses. C d i f o d a  
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