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Mr. ERVIN. Mr. President, I rise to
oppose both the Dirksen amendment and
the Bayh resolution.

I confess that it saddens me not to be
in agreement with my good friend the
Senator from Illinois [Mr. DIRKSEN] on
the matter now pending before the
Senate. The Senator from Illinois stood
as firm as the rock of Gilbraltar against
the two most controversial measures to be
considered by this Congress; namely, the
proposal to repeal section 14(b) of the
Taft-Hartley Act, and the proposal to
enact a Federal forced housing law.

I stood shoulder to shoulder with him
in both of these fights. I believe that he
and I battled together on these two meas-
ures because we share a common devotion
to local self-government and individual
{freedom.

Strange as it may seem, I believe that
the motive which prompts him to offer
his amendment and the motive which
impels me to oppose it are identical.
Each of us, I think, takes his respective
position because of the realization of
the importance of faith in God to our
Nation.

It is impossible to overmagnify the
importance of faith in God. It is, in my
judgment, the most potent force in the
universe, Faith in God gives men and
women the strength to face the storms
of life and their consequences with the
peace which passes understanding, In
times of greatest stress, faith in God has
the miraculous power to lift ordinary
men and women to greatness.

I oppose the Bayh resolution for a
very simple reason. While each Sena-
tor or Representative may interpret Su-
preme Court opinions, Congress does not
have authority as a collective body to do
80.

The issues now before the Senate are
concerned with the first amendment.

If we are to understand the first
amendment, we must recur to history.
This is so because we cannot understand
the institutions and laws of today unless
we understand the historical events out
of which they arise.

As we recur to history, we will do well
to remember that a nation which ignores
the lessons history teaches is doomed to
repeat the tragic mistakes of the past.
Let us pray that America may not do
this in respect to church and state rela-
tionships.

The most heart-rending story of his-

tory is that of man’s struggle against
civil and ecclesiastical tyranny for the
simple right to bow his own knees before
his own God in his own way.

As one of America's wisest jurists of
all time, the late Chief Justice Walter
P, Stacy, of the Supreme Court of North
Carolina, declared in the opinion he
wrote in State v, Beal (199 N.C. 278) :

For some reason, too deep to fathom, men
contend more furiously over the road to
heaven, which they cannot see, than over
their visible walks on earth [and] It would
be almost unbelievable, if history did not
record the tragle fact, that men have gone
to war and cut each other's throats because
they could not agree as to what was to be-
come of them after their throats were cut.

The Founding Fathers who wrote the
Constitution of the United States were
acutely aware of these truths,

They saw with the eyes of history the
cruelties of the Spanish Inquisition, the
massacre of the Huguenots of France,
the slaughter of the Waldensians in the
Alpine Valleys of Italy, the hanging and
jailing of English and Irish Catholics by
Protestant England, the hunting down
of the Covenanters upon the crags and
moors of Seotland, the branding, hang-
ing, and whipping of Quakers, and the
banishing of Baptists by Puritan Massa-
chusetts, and the hundreds of other
atrocities committed in the name of
religion.

The Founding Fathers knew, more-
over, that even during their own life-
times those who did not conform to the
doctrines and practices of the churches
established by law in the places where
they lived, such as Scotch-Irish Presby-
terians in Ulster, Catholics in England
and Ireland, and dissenters in various
American colonies, had been barred from
civil and military offices because of their
faiths, had been compelled to pay tithes
for the propagation of religious opinions
they disbelieved, and had had their mar-
riages annulled and their children ad-
judged illegitimate for daring to speak
their marriage vows before ministers of
their own faiths, rather than before
clergymen of the established churches.

The Founding Fathers were deter-
mined that none of these tragic histori-
cal events should be repeated in the na-
tion they were creating.

To this end they inserted two pro-
visions in the Constitution of the United
States.

The first of these provisions appears
in article VI and declares that “no reli-
gious test shall ever be required as a
qualification to any office or public trust
in the United States.”

The second appears in the first
amendment, and states that ‘“Congress
shall make no law respecting an estab-
lishment of religion, or prohibiting the
free exercise thereof.”

What did the Founding Fathers in-
tend to do when they embodied these
words in the first amendment? The
answer to this question becomes clear
when we consider the events which pre-
ceded the writing of the first amend-
ment.

At the time of the settlement of the
Thirteen Original Colonies, virtually
every nation in Western Europe and the
British Isles had what were known as es-
tablished churches. Those churches
were established by law, and the law
compelled all persons, including those
who dissented from their religious be-
liefs, to attend their services. The law
furthermore required all persons to pay
taxes for the construction of church
buildings and the support of the clergy
of the established churches.

An overwhelming number of the colo-
nists who came from Europe to America
came primarily to secure religious liberty
and freedom from taxation for the sup-
port of established churches. Unfortu-
nately, when those people came to Amer-
ieca, they found that in many of the colo-
nies predominant groups had set up es-
tablished churches here, and that in con-
sequence they were compelled, in such
colonies, to pay taxes for the support of
churches whose religious doctrines they
disbelieved.

There is more than a modicum of his-
torical truth in the statement of Artemus
Ward to the effect that:

The* Puritans nobly fled from a land of
despotlsm to a land of freedom, where they
ecould not only enjoy their own religion, but
could prevent everybody else from enjoying
his.

The colonies of Virginia, North Caro-
lina, South Carolina, Georgia, and Mary-
land had established churches, and the
Anglican Church was the favorite under
their laws,

In the colonies of Massachusetts, Con-
necticut, and New Hampshire, the Con-
gregational Church was established by
law.
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In the colony of New York, the Dutch
Reformed and Anglican Churches, in
turn, were established by law.

The people who lived in those colonies
were compelled to pay taxes for the sup-
port of religious institutions whose doc-
trines they disbelieved. Moreover, they
were compelled to frequent the services
of such religious institutions. They re-
belled against those practices. They said,
in the first place, that it was tyranni-
cal for a government to attempt to reg-
ulaté the relationship of worship be-
tween the individual man and his God.
Then, as they pondered the words found
in the 22d chapter of Matthew, verses
15 to 22, which declare that we are en-
joined to “Render, therefore, unto Cae-
sar the things which are Caesar's; and
unto God the things that are God’s,” they
also came to the conclusion that in ad-

dition to being tyrannical, the regulation’

of worship by government was also sin-
ful. So they began to fight to separate
church from state and to disestablish all
churches. Their demand for the dis-
establishment of churches comprised two
things: First, an end to the financial-
legal connection between state and
church; and second, a recognition of the
rights of all persons to exercise freely
their own modes of worship.

The process by which church and state
became separated in the original States
is an interesting story, and I wish time
sufficed for me to detail it. However,
the story has been told in a most accu-
rate and most illuminating manner by
R. Freeman Butts, in chapter 3, at pages
39-45, of his work entitled “The Amer-
ifl;an Tradition in Religion and Educa-
tion,”

I ask unanimous consent that an ex-
cerpt from his book, in which he pie-
tures how the people of the various
original States secured the separation
of church and state prior to the writing
of the first amendment, be printed at
this point in the body of the Recorp.

There being no objection, the excerpt
was ordered to be printed in the REcorb,
as follows:

The historlical meaning of separation of
church and state cannot be determined by a
narrow analysis of any specific event in any
one place at any one time. It must be seen
as a developing principle and practice that
had its roots In the past and that took form
on an uneven front throughout the new Na-
tlion that was struggling to come into ex-
istence during the Revolutionary and early
national periods. It was a principle that
emerged more rapldly in some States and
more slowly In others. But the trend was
unmistakable,

In some States where establishment had
never gained a foothold and the practice of
religious freedom was strong, there was little
or no problem of separation as In Rhode
Island, Pennsylvania, and Delaware, In
other States where the establishment was
strong, where the religious population was
highly homogeneous, and where the tradi-
tion of religious freedom was weak, the prin-
ciple of separation was slower in formula-
tion .and In practice, as In Massachusetts,
Connecticut, and New Hampshire. In still
other Btates where the establishinent was
strong but where the religious population
was rapidly becoming heterogeneous, the

process of separation and the formulation of
the principle of separation was relatively
rapid, notably in Virginla. Thus it took Vir-
ginia scarcely 10 years from 1776 to 1786 to
complete the process by legal enactment,
whereas It took Massachusetts more than 50
years from 1776 to 1833 to arrive at virtually
the same stage In Its constitutional
development,

It was in the midst of this unmistakable
historical process that the first amendment
was debated In Congress in 1789 and finally
ratified In 1701. The meaning of the first
amendment cannot be discovered by a nar-
row examiniaton of the meaning of its spe-
clific words at a specific time, but those words
must receive their meaning from the more
inclusive process in which they were formu-
lated, debated, and approved. Any sound
historical Interpretation of the meaning of
the first amendment should be derived from
the larger cultural setting in which it was
developed. No narrow historielsm will suf-
fice. The Indisputable fact, as we shall see
in the next few pages, is that the American
people were moving from establishment to
separation In the Revolutionary and early
national periods; they were moving in differ-
ent States at different rates and it Is falr to
say from different motlves, but they were
moving.

The first amendment was an Integral part
of this movement. It was sponsored by and
fought for by persons who had been through
the process in their own States or who other-
wise clearly saw the direction of the trend
as did the followers of the enlightenment.
The framers of the first amendment were in
the vanguard of the movement. The first
amendment thus reflected the most advanced
thinking on the subject of separation at the
time of Its adoption, and It In turn not only
showed the way but speeded up the process
in the laggard States,

In general, the process of separation, from
the pre-Revolutionary to the early national
periods, went through three Identifiable
stages: :

1. Toleration by the single establishments:
Dissenting groups and the leaders who be-
lieved In religious freedom continued and
speeded up the fight against the established
churches In the effort to win the right to the
free exerclse of public religious worship.
This right they wrung from the conservative
groups in State after State in the form of
concesslons and the granting of privileges of
free worship. Something ot this process has
been described In chapter 2.

2. Multiple establishments: The Iiberal
groups belleving in religlous freedom dis-
covered, however, that they were still in an
underprivileged position because the legal
support of taxes and property rights was still
assigned by the state to the established
churches. They discovered that free exercise
was still a shadowy grant of toleration so
long as the established churches had the
support of tithes and so they renewed the
fight to disestablish more completely the
favored churches, The established churches,
on thelr part, tried to compromilse by per-
suading the legislatures to open up the tax
privileges to the dissenting groups one by
one. This meant that gradually more and
more churches were admitted into the estab=-
lishment and given the legal rights of taxa-
tion for their own public worship.

Thus, establishment came to be applied,
not just to one church, but to any or all
churches that had legal and financlal con-
nections with the state. This extended
meaning of establishment was widely recog-
nized at the time of the passing of the first
amendment. Any cooperation between the
state and any or all churches was consldered
to be establishment. In some States this
compromise was agreed upon and was main-
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tained for a relatively long time, as In Massa-
chusetts, Connecticut, and New Hampshire;
in other States the compromise lasted for
only a short time, as in Maryland and South
Carolina. In still other States the effort to
achieve this compromise was defented,
notably in Virginia. It was this expanded
meaning of multiple establishment that the
first amendment was designed to prevent on
the natlonal level as well as to prevent the
narrow establishment of a single church.

At the time of the formulation and ratifica-
tion of the first amendment in the period
1789-91 all States that still had some form
of establishment In effect had moved into
the form of multiple establishment. As de-
scribed in chapter 2, Massachusetts, Con-
necticut, and New Hampshire all provided
for their distinctive town form of multiple
establishment, and Maryland and South
Carolina had provided for their respective
State forms of multiple establishment.
These were the only States in which es-
tablishment was still recognized in the baslc
laws of the several States, when the debates
over the first amendment began in 1789,
South Oarolina quickly dropped its elaborate
provisions for multiple establishment from
its constitution of 1790, whereas Maryland
did not amend lts constitution until 1810.

Thus, In 1789 five of the original States
still had authorized establishments., They
were all multiple establishments. Before
the first amendment was ratified in 1791,
South Carolina had eliminated lts constitu-
tional provisions for multiple establishment.
After the adoption of the first amendment
in 1791 there were only four States whose
basle laws embodied the principle of estab-
lishment. The Massachusetts constitution
of 1780 and the Connecticut codified laws of
1784 made multiple establishment compul-
sory; Maryland's constitution of 1776 and
New Hampshire's constitutions of 1784 and
1791 permitted multiple establishments at
the discretion of the legislatures.

It is this meaning of multiple establish-
ment which has been forgotten, conveniently
overlooked, or never understocd by the vari-
ous groups today who'urge that cooperation
between church and state is admissible so
long as the state treats all religious groups
equally and fairly. That was exactly the
purpose of the several colonial provisions for
multiple establishment as described in chap-
ter 2, and It was exactly the purpose of the
attempts made in Virginia to achieve mul-
tiple establishment, as will be described in
the following pages. Of course, they would
have ruled out some sects which the domi-
nant churches did not consider to be “safe”
or legitimate religious groups, but the prin-
ciple of multiple establishment is the same
whether few, many, or all religious groups
are taken Into it. The state would always
have to decide what was and what was not
a religlous group If It set out to “cooperate”
with them all.

3. Beparation: It was soon discovered that
the compromise of establishing all rec-
ognized churches even on an equal or im-~
partial basis was not sufficient. It might
be possible to reconclle this kind of estab-
lishment with the outward forms of free ex-
ercise of public worship, but it was soon
clearly seen that it could not be reconciled
with genuinely equal rights of consclence.
Bo long as the state was in the position of
determining which churches should have
legal and financial privileges of support,
there could be no real equality of religious
conscience. It was still a grant of privilege
by the state to a religlous doctrine, Such a
principle could not square with the growing
belief fostered by the enlightenment that
equal rights of conscience were natural and
Inallenable rights which the state could not
















































































