
United States 
o/Amerirn PROCEEDINGS AND DEBATES OF THE 89fb CONGRESS, SECOND SESSION 

Vol, 112 WASHINGTON, TUESDAY, SEPTEMBER 2 0 ,  1966 No. 159 
- - 

PRAYER W PWLPC SCHOOLS 
Mr. ERVIN. Mr. President, I rise to 

oppose both the Dirksen amendment and 
the Bay11 resolution. 

I confess that i t  saddens me not to be 
in agreement with my ~ o o d  friend the 
Senator from IIllnois IMr. D r n ~ s ~ ~ 1  on 
the matter nour pending before the 
,Senate. The S n a b r  from Illinois shod 
RS firm as the rock of Gilbrnltnr against 
the two most controversinl measures to be 
considered by this Congress; namely, the 
proposal to repeal section I4rb) of the 
T~ft-Harkley Act, and the  proposal ib 
enact H, Federal forced housing law. 

I stood shoulder to shoulder with him 
in both of these fights. I belleve that  he 
nnd I battled together on these two mens- 
k s  becauw meillare a common devotion 
to l o c ~ l  self-government and individual 
freedom. 
Strange as it may seem, X believe that 

the motive which prornptg him to offer 
his amendment and the motive which 
impels me Ito oppme it a r e  identical. 
Each of us, I think. takes his respective 
positlon because of the realization of 
the Importance of faith in God t o  our 
Nntfon. 

It is Impossible ta overma~nify thc 
importance of faith in W. It is, in my 
judwment, the nlost potent force in the 
universe. Faith in God gives men and 
womPn the strength to face the storms 
of life and their consequences with the 
Peace which passes understanding. In 
times of greatest stress, faith in God h ~ s  
the  mtraeulous power to lift ord~nary 
men and women to greatness. 

I oppose the Bayh resolution for a 
very simple reaqolr. Wlaile each Sena- 
tor or Representative may interpret Su- 
preme Court opinlons, Congress does not 
have authority as R collective body to do 
$0. 

The issues now before the Senate are 
concerned with the Arst amendment. 

If we are b understand the first 
amendment, we must recur ko history. 
This is 30 because we canrlot understand 
the institutions and laws of today unlesq 
we understand the historical event,s out  
of which they wise. 

As we recur to history, we wlll, do well 
to remember that a nation whlch ifinores 
the lessons history traches is doomed to 
repent the traaic mistakes of the past. 
Let us pray that Amcrlca may not do 
this in respcct to church and state rela- 
tionships. 

The most heart-rending story of his- 

tory Is that of man's stmcr~le against 
civil and ecclesiastical tyranny for the 
simple richt to bow his own knees before 
his own Gori in his own way. 

As one of America's wisest jurists Of 
a11 tinie. the late Chief Justice Walter 
P. Stacy, of thp Supreme Court of North 
Carolina. drclared in the opinion h e  
wrote it) Sinle v. Bent (199 N.C. 2781 : 

For some reason, too deep ta fathom, men 
contcnd more Iurlously over the road t o  
henven, whlch l.hay cannot see, thnn over 
thelr v l s l l ~ l ~  wnlks on eurth Inndl I t  would 
he nlmmt unbellevn!>le, iE histury dld not 
recortl the  trnfilc Iwt. tbnt men havo Ron@ 
to wnr and ruL each other's throuts because 
they could not ngree os to whnt wna to be- 
come or thcm nfter their t h r o ~ t s  were c u t .  

The Founding Fathers who wrote the 
ConstiEtlSlon of C11e United States were 
acutely artpaw of these trutlts. 

They saw with the eyes of hfstorg khe 
crr~rlties of tlw Spnnlslr Inquisition, the 
mxssarrc of the Huguenots of Frmncc, 
thc slaual'lter of the W~ldensians in tilt! 
Alpine Valleys of It xly, the I~augina nud 
jnllinp; of E11~1lsh nnd Irish Catllolics hg 
Prolcstsnt England, the I~untrtlr: down 
of the Covcilallters upon the cram and 
moors of Scntlnnd, the  branding. hanr-  
irls, nnd whippinr: of Quak~rs.  nnd the 
banishing of naptists by Prrritan Mnssn- 
chusetk. nnd Lhe hl~ndl'eds of other 
ntroclties committed In the  nnmc of 
rcliqion. 

The Founding Fathers knew, more- 
aver,  that even durlna thelr own life- 
times those who did not conform to the 
doctrines rind practices of the churchcs 
estnhlishcd by lam In the plmes whrrc 
tbrp lived, suclr as Scohch-Irrish Preslsbs- 
krians in Ulster, CathoIics in Enalnnd 
nnrl Ireland, nnd dissenters in varlaus 
Arnericnn cnlohies. had hccn barred from 
civil sllcl rnlllteiy omces Fxcause of their 
faiths, had been complied to pay t i th~s  
for t.lle ~mpn~;aUon  of religious opftrions 
they disllelirvrd, and had had their mnr- 
riapes nnnulled and thcIs chlldren nd- 
fudgcd Ille~itimate for daring to sprak 
thplr rnnl-riafi~ VOWS before ministers of 
their own fnitha, rather Chan before 
c t e r m e n  of the estrtblEshed churches, 
The Fwnding Fathers  were deter- 

mined that none of these tragic histori- 
cal events should be r q ~ e a t c d  In thr na- 
tion they were creating. 

T o  this end they inserted two pm- 
Hsions in the Constitution of the united 
StRtcs. 

T h e  Rrst of these provisions appears 
in article VI and dcclares that "no reli- 
gious k s t  shall ever be required as a 
qualiflcntion to any o!Rcc or public trust 
in the United States." 

T h e  second appears in the flrst 
amcndmcnt, and states that "Congress 
s h ~ 1 1  mnke no law respecting an estab- 
llshment of relision. or prohibiting the 
free exercise thereof." 

What did the Foundlng Fathers In- 
tend to do when they embodied these 
words in the first nmrndrnent? The 
ansRrer to this question hecorncs clear 
when we consider the events which pre- 
ceded the wriling 01 thc first amcnd- 
ment. 

At  the time of the settlement of the 
Thirkeen Origlnal Colonies, virtually 
evciy nation in Western Europe and the 
British Isles h8.d what wcxc known as PS- 
tablish~d C~UI'CIICS.  Thosc churches 
wcrc efimhllshed by law, and the law 
compelled all pcrsons, lnclnding those 
who dissented from thcir religious be- 
liefs. to attend their services. The lnw 
furthermore required all persons to pay 
taxes for the construction of church 
buildin~s and the support of the cIcrm 
of the established churches. 

An overu~liclming number of tllc coIo- 
nists who came from Europe to America 
came primarily to secure relidous liberty 
and freedom from taxation for the sup- 
port of esLrtb1ished churches. Unfartu- 
nately, rrlien thaw people came to h e r -  
ica. they found that lu many of  the colo- 
nies predominant RrouI>s hnd set up cs- 
tnblished churches here, and that in con- 
Sequence they were compclIed, In such 
colomes, to pay taxes for thc support of 
chumhes whose religious doctrit~es they 
disbclicved. 

There i s  more than a modlcum of his- 
torlcnl truth in the stntemcnt of Artcrnus 
Ward to the  erect that: 

Th8 Purltans nobly fled from a land of 
despatkrn t o  a lnnd of freedom, where they 
could not only enjoy thelr own  religion, but 
could prcvcnt evcryhodg else from enloylng 
his. 

T h e  colonies of Virginfa, North Cam- 
Ilna, South Carolina, Georgia, and Mars- 
land llwi est~blished churches, and the 
Anglhan Church w ~ s  the f ~ v o r i t e  under 
their laws,  

In the ctilonles of Massachusetts, Con- 
necticut, md New Hampshire. the Con- 
~rcgntional Church was established by 
I s w .  
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In the  colony of New Pork, the Dutch 
Rrformd and Anglican Churches, in 
turn, were cstnblishcd by law. 
The people who l~ved in thnsc colonies 

were cornl3eIled to pny taxes for the sup- 
port of relifiinus institutions whosr doc- 
trines thcy dlsbelicved. MorPov~r, thry 
were compellrd to frequent the services 
of such rcllfiious institutions. They rc- 
bclred s ~ n i n s t  those practices. Thcy said, 
in the first placr, l hn l  it was tyranni- 
cal for n government to attempt to reg- 
ulatb the relxtfonship of worship bc- 
tween the individual man and his God. 
Then. as thcy pondcred the words found 
i n  the 22d chapter of Matthew, verses 
15 to 22, which declare that we are en- 
fofned to "Render, therefore, unto Cae- 
sar the thlngs whlch are Caesar's; and 
unto God the things that are God's," they 
aIso came to the cotlclusion t h n t  in ad- 
dition to being tysa~lnlcal, the regu l~ t ion  
of worshi]> by ~overnrnent wns also sin- 
ful. So they began to fight ta separate 
church from state ~ n d  to drsestabllsh all 
churches. Their demand for thc dls- 
cs t ab l~shmen t  of .ellurches compris~d two 
thillgs: First, an end to tllc fln~ncial- 
legnl connection b~twwn stxte and 
church; and second, a recornition of the 
richts of all persons t o  eaerclse freely 
their own modcs of rvorshi~l, 

The process by whlch church ~ n d  state 
became setlnmted in the original States 
i s  all interesting story. and I wish time 
sufficed for me to detall it. However. 
the story has been told in R most accu- 
rate and most Illurnin~ting manner by 
R, Freeman Butts, in c h ~ p t e r  3, at pages 
39-45, eT his work entitled "The A m ~ r -  
ican Tradltion In Rellgiotr and EcIucrt- 
tion." 

I ask ltn~airnous consent that an ex- 
cerpt from his book, In which he pic- 
turcs how the pmple of the various 
original Statcs secured the seprtrntlon 
of  church and stxic prior to the writrn~ 
of the first amendment, be printed at 
this polnt in tlie body of the REcon~ .  

Thcre being no objection, the excerpt 
was ordered to be printed in the RECORD, 
as follows : 

The hlstOrlcnl meanlng of sepamtlorl of 
chilreh Rnd sta te  cmno t  b? detemlned by a 
narrow mnnlpsls or any apeciiic event In nny 
one place at .any one tlrne. I t  mrrst be ueen 
as a iteveloping prlnciplc nnd pmtlce  that 
hnrl Itb rmt s  Ln t h e  yw~\t rind thnt rook form 
on IU-I uneven Pront throughout tllc ncw Rn- 
tlon thn t  ~ i a ~  6trugKling to  came intO ex- 
Lstpncc during: the FEevolutionkry and w l y  
nntional ~ r l o d s .  It. mrl R prlnctple that  
emerged mnm rnpldly In mmc s~?tPs nnd 
more ulowly In others. But the trcnrl, wna 
un~~~lstnltnble. 
In 60me States where ec;t&bllshment had 

never gun& n fwtbold and the prnctlce oi 
religioru frcdom was htrona, there wfls llttle 
or  no problcn~ of r;cpnmtlon as in Rhoae 
bland. Fcnnsylvnnln, and Dflnwxre. In 
othcr S t n t c ~  whcm the cctnbllrhment w m  
strong, where the rellglo~ts mptuatlon WRB 
highly hnmogenmua, and where the tmdi- 
tion 05 rellploaq lrefflom tphs wrxk. the prin- 
ciple of r r ~ w n t l o n  wnb slower i n  farmulo- 
tion .rind In practice, ns In M n s a c h w t t s ,  
anncctlcul,  nnrl New Tlwnpshlrc. In s ~ l l l  
othcr Stntea where the rst;~hllshincnt ~ a r r  
Atrong but whrre the wllglous populstinn 
Wnn raplflIp hecoming hetrropeneous, the 

prhcew or wl)Rpntlun and the fomulat!on of 
Lhe prlnclple of separntlon uunrc relntlvely 
rnptcl, notlhlp In VirginlR. T h u s  i t  took Vlr- 
glnla 8CWCelg 10 ycars Irom 1176 to 1780 to 
~ m p l e t c  Uie pr0ces.s by  lea31 cuectment, 
whcrms It took M n ~ ~ n c h ~ ~ s t t r s  more than 50 
ycnrs from 1778 lo ls33 to urrtve st vlrtunlly 
the same stage in I ta  constllutlonnl 
rlcvclopmant. 

I t  W M  In the mldst of thla unmlatakahla 
hlator~c~l process tlmt the lirst amendment 
wns dcl~nted In Gonncss in 1789 ruid nnallg 
rnLlrtrd In 1701. The meaning of the flrst 
amentlment cnnnot he dlscovered by n nar- 
rqw exnmlnlntnn nt t h e  memlng of I ta  spc- 
rlllc words m t  II spPctflr: tflne, but Ulose words 
must i w v l v e  their rncanlng from the more 
Inclusive p ~ c w s  In whtch th~y were Ionnu- 
InLrd. doh ted ,  and approved. Any mund 
l~ktorirsl ln t f rpfc ta t in~~ of the rnemlng of 
the nrst ~mcnctrnent chould he UerIvM from 
t h o  Inrper cultilrnl settIna in which i t  w u  
dcwlopd.  No nnrrom hlstorlcism wlU suf- 
fice. The lndlsputnhle lmt, ns we aha11 ~ e e  
In the nrxO few pafys, 1s thnt the  Amerlcnn 
p o p l e  were rnovlnr: from eatabllshrncnt to 
cepnrutinn In the Rcvolutlun~rg ~ n d  early 
nntlonnl p r i d s :  they were movlng In differ- 
cnt  Stntm nt AiAerent mten and E t  Is fair to 
s ly  11om dlflcrent rnotlves, but they were 
rnovlna. 
The first amcndrncnt WAC a n  Inkgrul plrt  

aC thls mov~ment. It wna sponrro>cd by nnd 
i o u ~ h t  for by persons who had hecn through 
t.he process In thrlr own Shtea or who nther- 
w l ~ c  Clearly saw the d i r e c t i o n  of the trelld 
ns dicl t h e  followers cri the  enllghienment 
The framer3 of the flmt anlendment were In 
the vflti~iinn! 01 the rno~cment. The first 
nnlcndment l h i ~ s  r~flectcd the most advanced 
tlllnklng nn t t ic  l i u b J ~ c t  01 separntion nE the 
tlmc of Its atloptlon. nnd I t  In turn not only 
~hnwerl the umnv biit speeded up the procPss 
In the lnggnrrl States. 

In genrmt, the process of sepamtton, from 
t.lle prc-P.cvnluttnr~arg to the cnrly nrttfonnl 
pertacls, wcnt through three ,idcntiflnble 
stxgP9: 

1. Tolcrntlon by the  slngle emt~blishments: 
Dl s sen t lng  groups nnd the lenders who bp- 
IfcveB In rrllfioun freedom rantinued and 
~ p ~ e r l t d  u p  tllp Dpht n$:linst the rstnbllshcd 
rllurchcs In t.hc rllnrt t c ~  wln the r l ~ h t  to  the 
f reo exerclw of pub1 lc rcllglaus worshlp. 
Thls r l th t  they wrltna from the  ~oniiervntl\~cl 
p O U p 6  In Stnte mftcr Stnte In the form of 
conccsslons nnd the v n t l n g  of privllegss of 
free woruhlp. SornPthlnl: of th la  groccsfl haa 
heen rlecrrlhcd In chnptcr 2. 

2. Mttlllple estrihlishmcnts: The l l h e m  
moup t>eIlevlnc In reli~lorra freedom rlls- 
covered, howcvcr. tlmt t hey  were st111 In fsn 
rintl~rprivllerrd posltlon l?ecnuse the  lean1 
s u p ~ r  t of ttbxes and property rlghh wns sttll 
n s ~ l m c d  bv the stnte te the estnhllsllcd 
C~IIFCIIPII. TIwy dlsco~cred thnL l rcc  excrcl~e 
was ktill R s l~~r lowy  ~ m n t  of talrrntlon se 
long ns the  cstnbllshed churches IIRd the 
sunnor t  of tlthcs nnd so thev rPneu7cd the 
fiSrl;h to t!lsestr!hllsl~ mnre c"ompletely the  
f;~vored chrtrches. The estmbllshcd chnrchee. 
on thplr gmt. trled tn cornpromtse hy per- 
Eunrllng thc leds ln tur~a  to mpen up tlls tax 
prlvll?~:es ta thc dlssfntinR ~ o u p  one by 
one. 7'hln meant t h n t  jirruIunlIy more sncl 
mor0 churches were sdmrlta lnto Cbe ~ L q h -  
lI.~hrncnt nntl given the  legs1 rlRhta of tnm- 
tlon Ior thelr awn publlc aorshlp. 

Thm,  estnbllsnmcnt cnme to bo appllcd, 
not Jrlst to one rhurch. hut ta Rng or all 
church*- that hnfl l ra~i l  n n d  finclnclnl con- 
ncctlons with t l l s  $&ate. ? ? > l ~  entended 
rnennlnl: or estnhllfihrncnt was wldely recng- 
nleed nt the time of the pnsslna of the f l rs t  
smcndrnent, Any conpcmtlon between t h e  
s t ~ w  and nny or all churches wna considered 
t o  be er;R~hllslimtnt. In  kt>rne Stntes this 
cornprornlse- wrvi nmerd upon nod Was m l n -  

tnlncd for B relatjvely long time, ns In Mass%- 
chiwetts. Connectlcut, and New Hampshire: 
in obtler Stntes the compromise lartfd for 
only n short  time, rts I n  hlnrgland and South 
Carollnn. In stlll other Stales the effort to 
nch1er.r th is  compromfse was dcfonted. 
~iotnhly in Ylrglntn. It wns thla expanded 
menrilng of multiple estahliahment t ha t  the  
flrst nmendmerlt m.w dcslgned to prevent on 
tho nntlonal lcvel rn well as to prevent the 
nnrtow mtnbllslrmcnt of ca slngle churc1l. 

A t  the ?.lmc o l  the formvlntinn nnd MLfflCs- 
tlon of the first nrnenrlmcnt in the pedd 
1788-91 all Btnte.s thnt atilt had some form 
or estnbIishment In eifect hnd moved Into 
the  form of multlple cstablls11rnent. As de- 
ncrlbcd cln cllnptcs 2, Mnssnchusetts, Con- 
nectlcub, and New Hnmpsl~isc hlL provided 
for thclr distinctive town form of multlple 
mtnblLqhment, rtnd Mnryl~nd and South 
Carollnn h:id provlded for their respective 
Statc farms 01 ma1tlpIe estnbllshment. 
T t l ~ s e  were the only Statea In whlch es- 
tFlbllshrncnt wns atllE recognized in the bas10 
lnws ol the  aaveral tlbtes, when the deh~ tea  
ovcr Lha grot mendmcn t  bcgan in 1780. 
South C~rol lnn  qul< ,k ly  ciroppecl Its elclbornte 
provlslone Ior rnult~pIe estrlblisl~ment from 
its comtltutlon o! 1790. wherean Margland 
did not m e n d  its constltlitlon until 1810. 

T h u ~ ,  In 1789 five or the  orlglnnI Stntee 
stlH had nwthort~ed estrthllahmcnta. They 
were all multlple estnbI1shmenta. Before 
t h e  llmt amendment was rntlRed in 1791. 
South Carolina hnd elimlnrtcd Its COnatitu- 
tlonal provlslons for rnultiplc esbb7!shment. 
nfkr the ndoptlon of t h o  f l r ~ t  nmcndment 
In 17A1 there were only tour Rtatcs whoss  
baslc lnwe ~mborlled the principle of eshb- 
Ilshment. The Mnssncllusetts con6tltutlon 
or 17AD nnd the  Connectlcut ~~~~~rl l n w  01 
1784 mnde multiple estnhllrihment c0mpul- 
ROPY: Marylnnd's constitution of 1776 and 
Ncw FImpshlrc'a constltutlons or 1784 nnd 
1701 pcrmlttcd multlple estnbll~hmonts at 
the discretion ol the l&slntures. 

It IE  t l l l6 mennlng of multlple estnbllsh- 
ment whlch hns been lorgntten, conveniently 
overlooked. or never u,ndcrstood by the vnrl- 
ous poups  Coclny w h o ' u r ~ e  t h n t  cmperntion 
between church alld stnte 1s ~dmlssihIe so 
lang ns the  state treats nEl religious ppups  
cqirnlly nnd falrly. Thnt wns exactly the  
purpose ol the several wlonlnl prouislonn Tor 
nlultlple crthbllmhment nn de~crlhed In chnp- 
ter 2 ,  nnd It wns exnctlp the  purpose of the  
sttempts made In Vtrglnia to rlchieve mul- 
tiple ~stab1i~hrnrrrt ,  ns wH1 be de~crfhetl tn 
tht- followln~ pages. Of courm, they wnuld 
have rkiled out  nnme sccts which l,hc doml- 
nnnt  churches did not consldcr to he  ''snfe" 
or Ieglflmntc religlouu ppisp*, but tho  prin- 
ciple of multiple estzbl~shnlmt la the  same 
whpther few, mnnp, or rill rel i~lous groups 
aro taken lnto It. T h e  ~ t n t e  wo111d ~lu,ays 
have to decfde wnat wan and what wnn not 
n rkllazous group i f  It sct out to "coopernte" 
with Them rkll. 

3. Separation: It wns soon dlscovered thnt 
the romprornlse of e6L1bllahlng nll rec- 
0gni7A churches even an n n  q u n 1  or im- 
pzrtlal b 3 s i ~  wufi not sumcl~nt .  It might 
bo passlhlc t~ recnncllc th1.s klnd of estsh- 
Ilshment wit11 the olrtward forms of free ex- 
erclhe oP pxlbllc worshlp, hut It was .scan 
clcnrly seen thnt I t  could not be r~eoncllcd 
wlth genuinely equnl rlahts of conr;clenct?, 
Ro long na the atote wns In the  pwrtlon of 
rlctermtnltl~ which churches should hsve 
l c ~ a l  nntl flnancinl prlvllejies of support. 
there could b e  no renl qu:i l l tg af religious 
cnnscirnre. Tt w.u, httll R grant of prlr9llege 
hy the utnte to a relldous cloctrfne. Such s 
prfnciplr could not srlunre with  the g r o w i n g  
beher fostered hy the enl l~htenment  thn t  
cqunl r l ~ h t . s  of conscirnre were nntusnl and 
lnallennhle rlphts which the state cmrld not 






















































