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YaRAMlA  *. ARIZONA: A DlWtBIOH 
BASED ON EXCEBSTV& AND VI- 
SIONARY BOLIC- POR TRE 
ACCUSED 
Mr. ERvIN. MI-* President, In ltr 

m n t  5 to 4 decldm in Wimnda v. 
A + M Q ,  384 US. 436. the S u p m e  C m  
revcrsad G t a k  murt mnvlctions for kid- 
naplng. mpe, and r o b k r y ,  and 8 Fed- 
eral mud conviction for robbery on the 
ground that they were based upon vol- 
untary confesrions mede by the accmed 
while they were king questloned by law 
eniorcemcnt omcers who had thcm in 
custdy. As a result of tlte decision. 
some of these self-confessed csiminah 
mou so free. 

While none of the mnvietiona was lor 
murder. t h c  decision c a b  to mind Dmel 
Webster's aphorism: 
Every unpunlahed murder takm a-7 

mometbing from tbe aecurlty of every man% 
11IC. 

I wish ta make Borne observations e m -  
srnlng t h e  majority decision in the Mi- 

randa case. and I t s  impact upon consti- 
tutIona government and the capacity of 
our 6miet.y to protect I t s  l aw-abld in~  
membrs from those who commit mur- 
der, rape, robbery. ~ n d  other crimes. 
In so dolng, I shall exercise a rlght 

wuehsafed Ca a11 Arnerlcans by these 
words of the late Chlrf Justice Harlan P. 
Stone: 

Where the wwtd U d .  na cnm do. with 
mnt public qumtlws, tbe only protection 
hpdnnt U D ~ S B  dechlom. and even Judlclal 
uurpatlon, Is careful sc~ut lny  of their uc- 
tlon, and fearless comment upon It. 

The Constitution of the Unltetl States 
makes these fundamental prlnefples as 
clear as the noonday sun in a cloudless 
sky : 

First. T h e  power ta amend the ConstE- 
tutton of the United States, whlch is the 
power ta chance its meaning, belongs Co 
Congress and the States, and not to the 
Supreme Court. 

Second. The lesrSTatfve mwer of the 
United States, which is the power to pre- 
scribe mles of conduct for the people of 
the United Gtates. belongs to Congress, 
and not to the Supreme Court. 

Third. T h e  Supreme Court has na 
pourer in r e s w t  to the Comtltution and 
laws of the Unltcd States except the 
power to interpret them. which is merely 
the power to ascertain and give eUect to 
their meaning. 

Fbu~Lh. The power fo mend theL 
>mtftutlon6 belongs ta the resp~etlvc 

Jtates and their maple, and not ta the 
Guprmne Court. 

mth. The legislative power of the 
gtates, whlch is the power to prescribe 
rules of conduct for thcfr people, belongm 
to the lawmaking b d e s  of the respfc- 
tive States, snd not to the Supreme 
Court. 

Sixth. The Supreme Court has no 
power In respect to the eonstltutioruand 
laws of the Etaks exeept to interpret 
them for We purpase of determining 
whether thcy wnflict with the Consti- 
tution of the United Sktes. 

Moreover, there is not B SYUable h the 
~hraseolvgy of the ConsWtution of tha 
United states whlch L not in accord 
wlth these self-evident truths: 

Mrst. The laws relatlng to crime 
snd criminal procedure were ma& to 
protect society from those who mmmlt 
murder. rape, robbem. and other d- 
lenses. and not to free self-confessed 
crlrninals. 

Secand. The most mnvln~ing evidenea 
of the milt of the m m d  In s crlmlnal 
case is his own vol untarg mnfesslon that 
he committed the crime wlth which he 
stands charged. 
My love for the law disables me to pay 

homage to deviations from mlurtltu- 
tfonal prlnclples and self-evident truths, 
even when Supreme Cwrt Justices are 
resgonslble for the deviations. As a con- 
mquence. it constrains me to say that 
the majority declslon in the M h n d s  
case b Incompatible wlth the six con- 
stitutional principles which U v c  been 
enumerated, and the two self-evident 
truths whlch have been stated. 

I digress momentarily to wlnt out our 
country's present plight in respect to 
cslme. 

Crime Ls mmpant and M g  in w r  
land. Sinee 1960, the volume of crfme 
In the waited States has a n  16 wr- 
cent while the population h a q  bwwn only 
8 percent. The trftgedy lmyllclt in these 
Amres Is helnhkned by the F&I study of 
offenders. whlch reveals that over 48 per- 
cent of them repeat their offenses with- 
in 2 years d t e r  beinE released uwn a 
prior charRe. 
I state In epitome the stathties re- 

Iating to crimes committed in the Unlted 
Gtates during 1965: 

Serious crimes: 2,780,000, an increase 
Di 6 percent over 1964. 

Murders : 9,850, an herease of 6 W r -  
cent over 1964. 

Porclble mpes: 22,410, an I n C m e  of 
9 percent w e r  1964. 

Robberies: 118.920, an herease of 8 
percent over 1964. 

Aggravated assaults: 208,700, an h- 
crease of 6 pfment over 1964. 

Bumlarles: 1,173,200, an f n m  of 6 
percent over lPS4. 

Orand larcenies: 163,400, an increase 
of 8 percent aver 1964. 

Automobile thefts: 486,800,an Inmase 
Of 5 Percent ever 1864. 

This catalw of crime justffle~ certain 
mnclusions concemlng the hour. It is 
no time for judRes to allow sn ex-ve 
and vhlonary solicitude for the mused 
to bIlnd thelr eyes te the m l l t y  that the 
vlctlms of crlmc and m i e t g  itself are w 
much entitled to Justice as the accused. 
It Is likewise no time ior judges to let an 
excessive and vfslonary solfcitude for the 
m u s e d  prompt them ta usurp and exer- 
cise power they do not possess and invent 
new rules h turn lome upon mciety self- 
confessed criminals. 

The hWanda csse is the latest step in 
t h e  journey whlch mme Supreme Court 
Justices began in Mchrabb v. U.S.. 318 
U S .  322. and MaUor~ v. US.,  354 U.S. 
449, and mntlnued in Escobedo v. J l l i -  
nois. 378 US. 478. 
The d k n t  of Justice White Ln tlle 

Escobedo case mey reveal t h e  purpose of 
the  journey. Re said: 

T h e  dcclnton la thus mother major utcp in 
ths dlrsctlon of the gtW which the court 
stemlngl y h m  in mind-to bar fsrm evldence 
aH W a s i c m s  obtalntd fmm an Indtvidusl 
suspected of a crlme. wheLher InvolunW-lly 
m a d o  or not. 

The rulinss LR the McNabb and bbal- 
lory EBSes are not h a  upon ~oflgtitu- 
tlonal munds. In those c w ,  the Court 
eeized upon a m l e  of ctlminal procedure 
applicable solely b arresting oi8cers. con- 
re&d it Into s rule of evidence. and held 
that the nrle as thus converted barred 
voluntarg confessions made by the FC- 
e w d  durlna a perlod of unnecessary 
delay between srr-t and m a l m e n t .  
Hence, the rulings. in the McNnbb and 
MaHory cases can be nullifled by a dm- 
ple congressionaP enactment. 
It is otherwise, however. with respect 

ta the ruhnps in the E s c o W o  and Mi- 
rand& w s .  It will require elther some 
jud.ici&l repentance or a constitutlonsl 
amendment to protect the Amcrlcan 
ple from the consequences of these rul- 
ms. 

The Esmbdo ease Wustratm the truth 
that hard cases are the quichands of 
sound law. In it, the Court considers the 
pmvIslon of the e1xt.h amendment. which 
specifis that "in all criminal p m e ~ u -  
tions. the accused shall enjoy the right 
to h ~ v c  the ~ssistance of counsel for Ma 
defense," and holds by a 5-to-4 vote that 
the right to have the assktmce of corn- 
&el for one's defense established by it 



CONGRESSIONAL RECORD - SENATE 

antdates the beginning of a c W s l  
prosecution. and arises whenever a Jaw 
cnforcemcnt offlcer begins ta rmspe~L that 
R person in his custody mlght be Lhe p r -  
petrator of an unxllved crlme which he 
Is inrestl~ating. 

T h e  dccislon of the majority In the 
Miranda case stamps wlth sppmval the 
Bcobedo case's ruling in respect le the 
sixth amendment r l ~ h t  to have the as- 
sistance of munsrl for one's defensc. 
Aitcr so doing, the majority oplnion 
proceeds to hold that no matter how 
spontaneous it may be, and no matter 
how InkHigent or versed in law Its maker 
may be, no voluntary confession made by 
R suspect in custody whlle be in^ ques- 
tioned by a F d e d  or Stnte law enforce- 
ment offiecr invtstigating an unsolved 
crime can be admitted in evlrldenee in any 
Federal ar fitate Court, unless the law 
enforcement officer strictly observes the 
newly invented requlrerncnts whlch are 
lald down in the Miranda ease, and whlch 
dld not even exist  until the majority 
oplnlon in that c w  was written. The 
majoriky declsion undertakes to just~fy 
this holding by  asserbnb that  these re- 
quirement are implicit in the fifth 
amendment privilege against self-in- 
crimination. 

According Q these newly lnventd r€- 
quircm~nts, the suspect in custudy "must 
be w ~ m e d  prlor to any questioning that 
he ha? the: right tO sem8in silent, that 
anythinfi he says can lx w e d  aralnst him 
In a court of law. that he has the r ight  
to the presence of an attarney, and that 
if he cannot afford an attorney, one w ~ l l  
be appointed for him prlor to any qus- 
tloning If he so desires. Opportunity to 
exercise these riehts must be aflorded to 
him throushout the Interrogatfon." 

The requirements psovldc, rnormeer. 
that even if the specfled warnings are 
dven. no subsequent voluntary conies- 
don of the suspect can br m f v e d  in 
evldence In any court unless his atbrney 
is present when It ls made or unlcss he 
walves the rights enumerated In the 
warning before making I t .  And the re- 
quiremenls further prescdbe that the 
suspect c m  waive such rights onlg bp 
expressly saying that  he  "is willing 
make a statement and does not want &n 
attorney." And even Ln that  event the 
voluntary mnf cssion is lnadnrisslble un- 
less It ''closely" follows the express 
waver. 

The majority decisions in the Esca- 
bedo and Miranda cases fn r e m c t  to the 
slxth amendment right to have the as- 
ahtance of coumel for one's defense are 
rcpiignant to the words of the Constitu- 
tion and all prior cases construing them. 
According to the words of the Constitu- 
tion, the sixth amendment r l ~ h t  tu hnve 
t h e  nssistnnce of counsel for one's de- 
fense does not exist except In a criminal 
prosecution. and hence cannot possibly 
arise until a crlmlnal prosecution Is am- 
menced. A criminal promution Is a 
prosecution in a court of justice in the 
name of Government aaainst an Indi- 
vidual char~ed with crime and lnvolves 

r detemhatlon of hla guUt or Innocence. 
Thk being true, the informal questlon- 
inp of a rjuspect in custody by a law en- 
forcement ofncer cannot & rightly equat- 
ed with a criminal prosecution. 

While Congress and State legislatures 
may enact statutes appltcable in their 
respective jurisdictions whlch enlarge the 
Haht of an individual b M v e  Ehe assist- 
ancc of counsel, t h e  Su~rcme  Court Is 
powerless b add ta or -take from the 
scope of the constltutlonal right to have 
the  assistance of counsel as such right is 
defined Ln the sixth ftmendment. Ac- 
cordingly, the majorlty decisions in the 
Escokdo and Mlmnda c w s  represent R n  
attempt ki chanerc the meaning d the 
sixth amendment. 

The Supreme Court drtunlly confesses 
this La be so In the subsequent ewe of 
Johnson v. New Jersey 1384 W . S .  719). by 
refusing It4 apply the ruling Ln the Eseo- 
bedo case ta c e s  f t n t e d ~ t h g  it. 

The majority deckion In the Miranda 
e m  does even more violence to the f i f th  
amendment privilege egahst self-in- 
crlmlnation. 

This consWtutiona1 provIslon had Ib 
arimn in a rule of evfdencc whfich amse 
i n  England out of abhorrence for the 
nobrious Court o i  Star Chamber, which 
actually forced men to k e  witnesses 
asnrnst themwlvw on the tnsl of erim- 
lnal charges against them. The principle 
I t  embodies has been incorporated into 
the constltutlons of virtually all Statrs 
in the Un~on. 

~t seems appropriate to note that the 
Wmnda case has nothing to do wkh in- 
voluntary wnfessfons, Involuntary con- 
fessions h a v e  been inadmisst-ble in crim- 
inal m e s  in Federal ~ n d  State courts 
since the foun&ng of the Republic. It 
i s  n d l m  to inquire why this is so. I t  
seems appropr~nte to observe, however. 
that hvolunbry confessions are barred 
irom evidence in criminal ~ a s e s  in State 
courts not only by their own laws. but 
also by the due process clause of the  14th 
amendment. 

T h e  malaritg decislm in the Mhnda 
case Is wlthwt  support in any prior de- 
clslon. Moreover. it is in actual conflict 
with a numhr of prior decisions w h k h  
expressly reject armrnents of counsel 
for  accused that requlremenh slmllar to 
those invented In the Mlranda crrse ou~ht 
t o  bar the admission of voluntarg con- 
fcssions. 'I7w majorlty dccklon in the 
Mlranda case lacks validity of these thr! 
reasons: 

First. The Zanmnge of the fifth amend- 
ment privilege against self-tnerlmination 
Is Inapplicable t o  voluntary mnfesslons. 

Second. The precedents and the writ- 
ings of legal scholars are ta the effect 
that  the privIleae a~ainst  self-inerimi- 
nation has no relation to voluntary con- 
fessions. 

Third. The hlsbry of the prlvllege 
against self-incrlminatlon shows t h a t  it 
has nothing to do with voluntary con- 
fessions. 

T h c  d h n U n g  oplnlons of Justfm 
Clark. Rarlan. Stewart. and W t e  In the 

Mlrsnds Ease elahrate the&@ reaMlns 
wlth convincing force. C o ~ u e n t l y ,  f 
wLll forego detailed dlscusslon of them 
and content myself wIth making Borne 
brief comments upan the Arat  of them. 

The fifth ~rnendrnent prfvlleae a~ainst  
self-IncrimlnatIon is expressed in these 
words: 

NO pcraon shnll be compelled In any crlml- 
nal case to be a wltness aaalnst himself. - 

These words apply only to compelled or 
forced testimony. For this reason, they 
cannot be rightly applied to any volun- 
tary confession madc under any clrcum- 
stances because volunhry confessions are 
voluntarily made. Besida. the mnstitu- 
tional prlvilepe agninst self-lncslrnina- 
tlon b r l o n ~ s  only to a wltnpss: thet  
Is, one who gives evidence In n cause 
before a court or other tribunal. Morc- 
over. the privllepe attaches Itself on&' 
to a witness in a spmlfled cause; that 
is, a criminal c w  or Its equivalent. 
Manifest1 y, the fnterrogatIon of a sus- 
pect in custody by a law enforcement 
otFicer lnvestt~atlng an unsolved crime 
docs not makc the rm~peet a nUitness be- 
fore & court a r  other trlbunal Fn a crlm- 
inall case or I t s  equivalent. 

While Congress and State leglsllitures 
mny enact statutes applicable w l t u  
tlleir respective jurisdictions whlch es- 
tablish condition? precedent to the ad- 
missibility of voluntary confessions sImi- 
lnr to those delineated in the majority 
ophlon in the Mirand& case, the Su- 
preme Court cannot rightly do so be- 
cause it is not authorized by the Conati- 
tutlon t o  chanRe the privilege against 
sell-Incrimination RR such prlvllege k de- 
fined In the fifth amendment. 

Consequently. the majority deelslon i n  
thc Mirandn case rmrrsents an  sttempt 
to amend the Constitution of the United 
States and the constitutions of the 
States, and to make laws for the U d M  
States and the Stcltcs. The malority 
oplnion really admits this to be true by 
speaking of the newly created require- 
ments as "the principles announced ta- 
day" and "the system of wamtngs we 
delineate today." 
T h e  Supreme Court corroborated this 

admission of the majority in the MIranda 
cast! by subsFauently holding in the 
Johnson case that  the newly hvented  
req ulrements. allegedly based upon a 
consLitutionnl provision datlng back to 
June 15, 1790, lrnve no application what- 
ever to cases begun prior to June 22,1964. 

When one reads and ponders the ma- 
jority opinlon in the Mironda case, he 
h impelled to the abrdinff convic~on that 
I t s  rntionale i s  es follows: That despite 
any protestations to the contrary. the 
Supreme Court Justices who join In the 
rnaforlty opinion believe that  a substan- 
tial percent of all Inw enforcement om- 
cers, who investigate unsolved crimes 
and Interrogate suspects In custody, re- 
sort t o  undue pressure or trickerg to ob- 
tain con tessions f mm the suspects; that 
in consequence, gupects In custody nee1 
potection irom the law enforcement off%- 
cess who interrogate them: and that the 




