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MIRANDA v. ARIZONA: A DECISION
BASBED ON EXCESSIVE AND VI-
BIONARY BOLICITUDE FOR THE
ACCUSED

Mr., ERVIN., Mr. President, in {ts
recent 5 to 4 decision in Miranda v.
Arizona, 384 U.S. 436, the Supreme Court
reversed State court convictions for kid-
naping, rape, and robbery, and a Fed-
eral court conviction for robbery on the
ground that they were based upon vol-
untary confessions made by the accused
while they were being guestioned by law
enforcement officers who had them in
custody. As a result of the decision,
some of these self-confessed criminals
may go free.

While none of the convictions was for
murder, the decision ealls to mind Daniel
Webster's aphorism:

Every wunpunished murder takes away

something from the security of every man's
lfe.

I wish to make some observations con-
érning the majority decision in the Mi-
randa case, and its impact upon consti-
tutional government and the capacity of
our society to protect its law-abiding
members from those who commit mur-
der, rape, robbery, and other crimes.

In so doing, I shall exercise a right
vouchsafed to all Americans by these
words of the late Chief Justice Harlan F,
Stone:

Where the courts deal, as ours do, with
great public questions, the only protection
against unwise declslons, and even judicial
usurpation, Is careful scrutiny of thelr ac-
tlon, and fearless comment upon it.

The Constitution of the United States
makes these fundamental principles as
:]liear as the noonday sun in a cloudless

y:

First. The power to amend the Consti-
tution of the United States, which is the
power to change its meaning, belongs to
Congress and the States, and not to the
Bupreme Court.

Second. The legislative power of the
United States, which is the power to pre-
scribe rules of conduct for the people of
the United States, belongs to Congress,
and not to the Supreme Court.

Third. The Supreme Court has no
power in respect to the Constitution and
laws of the United States except the
power to interpret them, which is merely
the power to ascertain and give effect to
their meaning.

Fourth. The power to amend their

mstitutions belongs to the respective
States and their people, and not to the
Supreme Court.

Fifth. The legislative power of the
States, which is the power to prescribe
rules of conduct for their people, belongs
to the lawmaking bodies of the respec-
tive States, and not to the Supreme
Court.

Sixth. The Supreme Court has no
power in respect to the constitutionsand
laws of the States except to interpret
them for the purpose of determining
whether they conflict with the Consti-
tution of the United States.

Moreover, there is not a syllable in the
phraseology of the Constitution of the
United States which is not in accord
with these self-evident truths:

First. The laws relating to crime
and criminal procedure were made to
protect soclety from those who commit
murder, rape, robbery, and other of-
fenses, and not to free self-confessed
criminals.

Second. The most convincing evidence
of the gullt of the accused in a criminal
case is his own voluntary confession that
he committed the crime with which he
stands charged.

My love for the law disables me to pay
homage to deviatlons from constitu-
tional principles and self-evident truths,
even when Supreme Court Justices are
responsible for the deviations. Asa con-
sequence, it constrains me to say that
the majority decision in the Miranda
case is incompatible with the six con-
stitutional principles which have been
enumerated, and the two self-evident
truths which have been stated.

1 digress momentarily to point out our
country’s present plight in respect to
crime.

Crime is rampant and rising in our
land. Since 1960, the volume of erime
in the United States has risen 46 per-
cent while the population has grown only
8 percent. The tragedy implicit in these
fizures is heightened by the FBI study of
offenders, which reveals that over 48 per-
cent of them repeat their offenses with-
in 2 years after being released upon a
prior charge.

I state in epitome the statistics re-
lating to crimes committed in the United
States during 1965:

Serlous erimes: 2,780,000, an increase
of 6 percent over 1964.

Murders: 9,850, an increase of 6 per-
cent over 1964.

Foreible rapes: 22,470, an increase of
9 percent over 1964.

Robberles: 118,920, an increase of 6
percent over 1964.

Aggravated assaults: 206,700, an in-
crease of 6 percent over 1964.

Burglaries: 1,173,200, an increase of 6
percent over 1964.

Grand larcenies: 762,400, an increase
of 8 percent over 1964.

Automobile thefts: 486,600, an increase
of 5 percent over 1964.

This catalog of crime justifies certain
conclusions concerning the hour. It is
no time for judges to allow an excesslve
and visionary solicitude for the accused
to blind their eyes to the reality that the
victims of crime and society itself are as
much entitled to justice as the accused.
It is likewise no time for judges to let an
excessive and visionary solicitude for the
accused prompt them to usurp and exer-
clse power they do not possess and invent
new rules to turn loose upon society self-
confessed criminals,

The Miranda case is the latest step in
the journey which some Supreme Court
Justices began in McNabb v. U.S., 318
U.S. 322, and Mallory v. U.S., 354 US.
449, and continued in Escobedo v. Illi-
nois, 378 U.S. 478.

The dissent of Justice White in the
Escobedo case may reveal the purpose of
the journey. He said:

The decision is thus another mjar step In
the direction of the goal which the court
seemingly has in mind-—to bar from evidence
all admissions obtained from an individual
suspected of a crime, whether involuntarily
made or not.

The rulings in the McNabb and Mal-
lory cases are not based upon constitu-
tional grounds. In those cases, the Court
seized upon a rule of criminal procedure
applicable solely to arresting officers, con-
verted it into a rule of evidence, and held
that the rule as thus converted barred
voluntary confessions made by the ac-
cused during a period of unnecessary
delay between arrest and arraignment.
Hence, the rulings in the McNabb and
Mallory cases can be nullified by a sim-
ple congressional enactment.

It is otherwise, however, with respect
to the rulings in the Escobedo and Mi-
randa cases. It will require either some
judicial repentance or a constitutional
amendment to protect the American peo-
ple from the consequences of these rul-

s.

The Escobedo case illustrates the truth
that hard cases are the quicksands of
sound law. In it, the Court considers the
provision of the sixth amendment, which
specifies that “in all eriminal prosecu-
tions, the accused shall enjoy the right
to have the assistance of counsel for his
defense,” and holds by a 5-to-4 vote that
the right to have the assistance of coun-
sel for one’s defense established by it
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antedates the beginning of & criminal
prosecution, and arises whenever a law
enforcement officer begins to suspect that
& person in his custody might be the per-
petrator of an unsolved crime which he
is investigating.

The decision of the majority In the
Miranda case stamps with approval the
Escobedo case's ruling in respect to the
sixth amendment right to have the as-
sistance of counsel for one's defense.
After so doing, the majority opinion
proceeds to hold that no matter how
spontaneous it may be, and no matter
how intelligent or versed in law its maker
may be, no voluntary confession made by
a suspect in custody while being ques-
tioned by a Federal or State law enforce-
ment officer investigating an unsolved
crime can be admitted in evidence in any
Federal or State Court, unless the law
enforcement officer strictly observes the
newly invented requirements which are
laid down in the Miranda case, and which
did not even exist untll the majority
opinion in that case was written. The
majority decision undertakes to justify
this holding by asserting that these re-
guirements are implicit in the fifth
amendment privilege against self-in-
crimination.

According to these newly invented re-
quirements, the suspect in custody “must
be warned prior to any questioning that
he has the right to remain silent, that
anything he says can be used against him
in a court of law, that he has the right
to the presence of an attorney, and that
if he cannot afford an attorney, one will
be appointed for him prior to any ques-
tioning if he so desires. Opportunity to
exercise these rights must be afforded to
him throughout the interrogation.”

The requirements provide, moreover,
that even if the specified warnings are
given, no subsequent voluntary confes-
sion of the suspect can be received in
evidence in any court unless his attorney
is present when it is made or unless he
walves the rights enumerated in the
warning before making it. And the re-
quirements further prescribe that the
suspect can waive such rights only by
expressly saying that he “is willing to
make a statement and does not want an
attorney.” And even in that event the
voluntary confession is inadmissible un-
less it “closely” follows the express
waiver.

The majority decisions in the Esco-
bedo and Miranda cases in respect to the
sixth amendment right to have the as-
sistance of counsel for one's defense are
repugnant to the words of the Constitu-
tion and all prior cases construing them.
According to the words of the Constitu-
tion, the sixth amendment right to have
the assistance of counsel for one's de-
fense does not exist except in a criminal
prosecution, and hence cannot possibly
arise until a eriminal prosecution is com-
menced. A criminal prosecution s a
prosecution in a court of justice in the
name of Government against an indi-
vidual charged with crime and involves

a determination of his guilt or innocence.
This being true, the informal question-
ing of a suspect In custody by a law en-
forcement officer cannot be rightly equat-
ed with a criminal prosecution.

‘While Congress and State legislatures
may enact statutes applicable in their
respective jurisdictions which enlarge the
right of an individual to have the assist-
ance of counsel, the Supreme Court is
powerless add to or take from the
scope of the constitutional right to have
the assistance of counsel as such right is
defined in the sixth amendment. Ac-
cordingly, the majority decislons in the
Escobedo and Miranda cases represent an
attempt to change the meaning of the
sixth amendment.

The Supreme Court virtually confesses
this to be so in the subsequent case of
Johnson v. New Jersey (384 U.S. 719, by
refusing to apply the ruling in the Esco-
bedo case to cases antedating it.

The majority decision in the Miranda
case does even more violence to the fifth
amendment privilege agalnst self-in-
crimination.

This constitutional provision had its
origin in a rule of evidence which arose
in England out of abhorrence for the
notorious Court of Star Chamber, which
actually forced men to be witnesses
against themselves on the trial of erim-
inal charges against them. The principle
it embodies has been incorporated into
the constitutions of virtually all States
in the Union.

It seems appropriate to note that the
Miranda case has nothing to do with in-
voluntary confessions. Involuntary con-
fessions have been inadmissible in erim-
inal cases in Federal and State courts
since the founding of the Republic. It
is needless to inquire why this is so, It
seems appropriate to observe, however,
that involuntary confessions are barred
from evidence in criminal cases in State
courts not only by their own laws, but
also by the due process clause of the 14th
amendment.

The majority decision in the Miranda
case i{s without support in any prior de-
cislon. Moreover, it is in actual conflict
with a number of prior decisions which
expressly reject arguments of counsel
for accused that requirements similar to
those invented in the Miranda case ought
to bar the admission of voluntary con-
fessions. The majority decision in the
Miranda case lacks validity of these three
reasons:

First. The language of the fifth amend-
ment privilege against self-inerimination
is inapplicable to voluntary confessions.

Second. The precedents and the writ-
ings of legal scholars are to the effect
that the privilege against self-incrimi-
nation has no relation to voluntary con-
fessions.

Third. The history of the privilege
against self-incrimination shows that it
has nothing to do with voluntary con-
fessions,

The dissenting opinions of Justices
Clark. Harlan, Stewart, and White in the

Miranda case elaborate these reasons
with convincing force. Consequently, I
will forego detalled discussion of them
and content myself with making some
brief comments upon the first of them.

The fifth amendment privilege against
self-inerimination is expressed in these
words:

No person shall be compelled in any crimi-
nal case to be a witness agalnst himself.

These words apply only to compelled or
forced testimony. For this reason, they
cannot be rightly applied to any volun-
tary confession made under any circum-
stances because voluntary confessions are
voluntarily made. Besides, the constitu-
tional privilege against self-incrimina-
tion belongs only to a witness; that
is, one who gives evidence in a cause
before a court or other tribunal. More-
over, the privilege attaches itself only
to a witness in a specified cause; that
is, a criminal case or its equivalent.
Manifestly, the interrogation of & sus-
pect in custody by a law enforcement
officer investigating an unsolved crime
does not make the suspect a witness be-
fore a court or other tribunal in a crim-
inal case or its equivalent.

While Congress and State legislatures
may enact statutes applicable within
their respective jurisdictions which es-
tahlish conditions precedent to the ad-
missibility of voluntary confessions simi-
lar to those delineated in the majority
opinion in the Mirande case, the Su-
preme Court cannot rightly do so be-
cause it is not authorized by the Consti-
tution to change the privilege against
self-incrimination as such privilege is de-
fined in the fifth amendment.

Consequently, the majority decision in
the Miranda case represents an attempt
to amend the Constitution of the United
States and the constitutions of the
States, and to make laws for the United
States and the States. The majority
opinion really admits this to be true by
speaking of the newly created require-
ments as “the principles announced to-
day” and “the system of warnings we
delineate today.”

The Supreme Court corroborated this
admission of the majority in the Miranda
case by subsequently holding in the
Johnson case that the newly invented
requirements, allegedly based upon &
constitutional provision dating back to
June 15, 1790, have no application what-
ever to cases begun prior to June 22, 1964.

‘When one reads and ponders the ma-
jority opinion in the Miranda case, he
is impelled to the abiding conviction that
its rationale is as follows: That despite
any protestations to the contrary, the
Supreme Court Justices who join in the
majority opinion believe that a substan-
tial percent of all law enforcement offi-
cers, who investigate unsolved crimes
and interrogate suspects in custody, re-
sort to undue pressure or trickery to ob-
tain confessions from the suspects; that
in consequence, suspects in custody nee¢
potection from the law enforcement offi-
cers who interrogate them; and that the






